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COMPLAINT 
(MONEY DUE - BREACH OF CONTRACT - 
MALICIOUS INTERFERENCE AND DESTRUCTION 
OF BUSINESS - CONVERSION - SURETY BOND) 


FIRST COUNT 
MONEY DUE 


1. The matter in controversy exceeds, exclusive of costs 
and interest, the sum of $10,000.00 and is therefore within 
the jurisdiction of this Court. 


2. On or about July 20, 1962, plaintiff and defendant 
executed a contract, under the provisions of which, the 
plaintiff was to perform certain sheet metal duct work on 
a government project known as PHASE II National Bureau 
of Standards located in Gaithersburg, Maryland, for which 
work the plaintiff was to have been paid the sum of One 
Million Fifty Thousand ($1,050,000.00) Dollars. Thereafter 
two change orders, No. 1 and No. 5, in the respective sums 


of $487.74 and $795.81 were approved by the defendant 
and performed by the plaintiff in addition to which numer- 
ous other change orders were approved by the defendant 

in the total sum of $35,647.56, however, at the termination 
_ of the plaintiff's contract by the defendant there had been 
completed the sum of $15,313.28 of said change orders. 


3. On Febmary 15, 1964, the defendant, without justi- 
fication, terminated the contract of the plaintiff at which 
time there was due and owing by the defendant to the 
plaintiff, for work previously performed, the sum of One 
Hundred Eighty Thousand, Seven Hundred Seventeen and 
81/100 ($180,717.81) Dollars, which sum of money the de- 
fendant had received for the benefit of the plaintiff from 
the general contractor of said project, Blake Construction 
Co., Inc., and which sum of money the defendant refuses 
to deliver to the plaintiff although numerous meetings and 
conferences had been held wherein the defendant agreed 
that said sum of money would be delivered to the plaintiffs 
on condition that the plaintiff secure a payment bond for 
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the benefit of defendant, which condition the defendant 
knew was not required under the provisions of the existing 
contract. 

4. Although numerous demands have been made upon 
the defendant for the payment of $197,314.64, prior to and 
after February 15, 1964, which sum represents the amount 
due and owing for material and labor, the defendant has 
failed and refused to make payment of said sum. 

WHEREFORE, plaintiff demands judgment against the 
defendant, Markowitz Bros., Inc., on this Count in the sum 
of One Hundred Ninety Seven Thousand, Three Hundred 
Fourteen and 64/100 ($197,314.64) Dollars, together with 
interest from January 15, 1964. 


SECOND COUNT 
BREACH OF CONTRACT 


1. Plaintiff repeats each and every allegation contained 


in paragraphs 1, 2, 3, and 4 of the First Count and prays 
that they be read as if fully set forth herein. 


2. On Febmary 13, 1964, the defendants notified the 
plaintiff that the contract existing between the parties was 
terminated, giving as a basis for said termination, the fact 
that the plaintiff had failed to meet its obligations relating 
to Union dues, withholding taxes and non-satisfactory prog- 
ress. On that same date defendant was informed by coun- 
sel for the plaintiff that at a meeting held on February 11, 
1964, by the parties for the purpose of settling any disputes 
that were in existence that the plaintiff was completely and 
unconditionally willing to permit the defendant to make 
payments of all sums of money due them directly to the 
Internal Revenue Bureau in order to avoid any future con- 
flicts that might affect the proper functioning of the plain- 
tiff’s business and reminding the defendant that they were 
willing to make said payments to the Internal Revenue Bur 
eau and the Union providing that a payment bond was ob- 
tained by the plaintiff for the benefit of the defendant well 
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knowing at the time that the existing contract did not nec- 
essitate the procuring of such a bond. 


3. Plaintiff, but for the unjustified and improper termi- 
nation of the contract by defendant, would have received 
upon completion of said contract the sum of One Million 
Eighty Six Thousand, Nine Hundred Thirty Four and 11/100 
($1,086,934.11) Dollars of which sum the plaintiff had been 
paid as of February 15, 1964, the sum of Six Hundred 
Forty Thousand, Nine Hundred Sixty Three and 29/100 
($640,963.29) Dollars, causing the plaintiff to sustain a loss 
in gross receipts in the sum of Four Hundred Forty Five 
Thousand, Nine Hundred Seventy and 82/100 ($445,970.82) 
Dollars of which sum the plaintiff would have been com- 
pelled to expend for labor and material in completing said 
contract the sum of Two Hundred Thousand ($200,000.00) 
Dollars causing the plaintiff to sustain a loss by reason of 
the defendant’s breach of contract in the sum of Two Hun- 
dred Forty Five Thousand, Nine Hundred Seventy and 82/ 
100 ($245,970.82) Dollars. 


WHEREFORE, plaintiff demands judgment against the 
defendant, Markowitz Bros., Inc., on this Count, in the sum 
of $245,970.82. 


THIRD COUNT 


MALICIOUS INTERFERENCE AND 
DESTRUCTION OF BUSINESS 


1. Plaintiff repeats each and every allegation contained 
in paragraphs 1, 2, 3 and 4 of the First Count and para- 
graphs 1, 2, 3 and 4 of the Second Count and prays that 
they be read as if fully set forth herein. 


2. Plaintiff, since execution of the original contract on 
July 20, 1962, submitted to the defendant requisitions set- 
ting forth the amount due and owing to the plaintiff for 
labor and material at the end of each month and thereafter 
said requisitions were forwarded to the general contractor, 
Blake Construction Co., who turned over to the defendant 
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sums of money for the benefit of the plaintiff based on the 
requisitions that the plaintiff had submitted to the defend- 
ant. Defendant received requisitions from the plaintiff cov- 
ering the months of December and January which requisi- 
tions were thereafter forwarded to the general contractor 
and said sums of money due under said requisitions were 
paid to the defendant, which monies were to be delivered 
to the plaintiff so that it might continue its performance of 
the contract and meet its ordinary obligations. 


3. On February 5, 1964, plaintiff informed the defend- 
ant that they had failed to remit the sums of money which 
they had received for the benefit of the plaintiff covered 
by requisitions for the months of December and January 
and that it was imperative that said sums were paid to the 
plaintiff by reason of the fact that large sums of money were 
required to be paid to the Internal Revenue Bureau repre- 
senting withholding taxes and Social Security taxes for its 
employees. As a result of the plaintiff's demand for pay- 
ment conferences were held in which representatives of the 
plaintiff and the defendant and two agents of the Internal 
Revenue Bureau were present, which meetings were for the 
purpose of securing from the defendant the funds necessary 
to avoid legal procedures by the Internal Revenue Bureau 
and to permit the plaintiff to continue the operation of its 
business. During the course of said meeting the defendant 
was made aware that its improper refusal to pay over to the 
plaintiff the sums due would result in the Internal Revenue 
Bureau issuing a levy on all of the assets of the plaintiff and 
that said action if taken would destroy the ability of the 
plaintiff to complete the contract with the defendant and 
other contracts that the plaintiff was obligated to perform 
and that said action would have the effect of causing the 
plaintiff to discontinue its business and preclude it from en- 
tering into any future contracts. Although the defendant 
was well aware of the effects of its arbitary refusal to de- 
liver to the plaintiff the sums held by it for the benefit of 
the plaintiff, it agreed to pay certain sums of money pro- 
viding the plaintiff would procure a bond for the benefit 
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of the defendant which condition they attempted to impose 
upon the plaintiff with full knowledge that the securing of 
such a bond was not required under the existing contract. 


4. Defendant having full knowledge that its refusal to 
pay the sums due would cause the plaintiff to discontinue 
all present and future business operations and having been 
informed by representatives of the Internal Revenue Bureau 
that their failure and refusal to pay over the sums due 
would result in a levy being issued by the Internal Revenue 
Bureau maliciously and wilfully refused to deliver to the 
plaintiff the sums of money which were being held for the 
benefit of the plaintiff as a result of which the Internal Rev- 
enue Bureau levied upon all of the assets of the plaintiff 
destroying its ability to operate its business and precluding 
it from securing any new contracts. Plaintiff asserts that 
the acts of the defendant were committed with the intent 
to destroy the operation of the plaintiff's business in order 
to use the non-payment of taxes as a basis for terminating 
the existing contract. 


WHEREFORE, plaintiff demands judgment against the 
defendant, Markowitz Bros., Inc., on this Count in the sum 
of One Million Five Hundred Thousand ($1,500,000.00) 
Dollars as compensatory damages and One Million ($1,000, 

_ 000.00) Dollars as exemplary damages. 


FOURTH COUNT 
CONVERSION 


1. Plaintiff repeats each and every allegation contained 
in paragraphs 1, 2, 3, and 4 of the First Count and para- 
graphs 1, 2, 3 and 4 of the Second Count and prays that 
they be read as fully set forth herein. 


2. On February 15, 1964, at which time the plaintiff 
was to terminate working on the PHASE II National Bur- 
eau of Standards Project, the plaintiff and his representa- 
tives attempted to enter a mobile office structure which it 
had placed on the project ground for the purpose of stor- 
ing instruments, tools and all the plans that were being used 
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by the plaintiff in order to perform under the existing con- 
tract, when it was discovered that the defendant had 
removed the lock placed there by the plaintiff and a new 
lock had been inserted barring the plaintiff from entering 
its own office. 


3. Plaintiff made numerous requests for admission to 
said office for the purpose of retrieving the valuable tools 
and instruments and the plans for which the plaintiff had 
paid the sum of Seventy Thousand ($70,000.00) Dollars, 
and although the defendant was aware that articles of great 
value were kept in said office they refused to permit the 
plaintiff or any of their representatives to enter said office. 
After the passage of approximately one week plaintiff gained 
admission to their office and discovered that the defendant 
had removed all of the plans, instruments and tools and had 
converted the same to their own use and benefit, said in- 
struments and tools having a value of Twenty Two Thou- 
sand ($22,000.00) Dollars. 


WHEREFORE, plaintiff demands judgment against the 
defendant on this Count in the sum of Ninety Two Thou- 
sand ($92,000.00) Dollars. 


FIFTH COUNT 
SURETY BOND 


1. Plaintiff repeats each and every allegation contained 
in paragraphs 1, 2, 3 and 4 of the First Count as if fully 
repeated herein and prays that they be read as if fully set 
forth herein. 


2. On January 2, 1964, defendant Continental Casualty 
Co. executed a bond as surety with the defendant Marko- 
witz Bros., Inc. as principal in the sum of Two Million Five 
Hundred Thousand ($2,500,000.00) Dollars for the purpose 
of indemnifying all persons who had supplied labor and 
material to the principal Markowitz Bros., Inc. without hav- 
ing been paid for same before the expiration of a period 
of ninety (90) days after the date on which the last of 
said claimants work or materials were furnished by such 
claimant. 
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3. Although more than the 90 days has expired as pro- 
vided under said bond and notice has been forwarded to the 
defendant advising that there is due and owing for mater- 
ials and labor in the sum of One Hundred Ninety Six Thou- 
sand, Thirty One and 09/100 ($196,031.09) Dollars, no sums 
of money have been paid by the defendant indemnifying 
the plaintiff for the amount due for labor and materials sup- 
plied to the principal. 


WHEREFORE, plaintiff demands judgment against the 
defendant, Continental Casualty Co. in the sum of $196, 
031.09. 


FRED C. SACKS 
Attorney for Plaintiff 


DEMAND FOR JURY TRIAL 
Plaintiff demands trial by jury of all issues herein involved. 


/s/ Fred C. Sacks 


[Filed October 8, 1964] 
DEFENDANTS’ ANSWER TO COMPLAINT 
As to First Count 
First Defense 


The first count fails to state a cause of action upon which 
any relief can be granted. 


Second Defense 


The Defendant, Markowitz Bros., Inc., against whom said 
count is directed, for an answer to the same says that 
it made a contract with the Plaintiff, but the Plain- 
tiff breached the same, failed to comply with the terms 
thereof, and there is nothing due and owing to said Plain- 
tiff from said Defendant. 


All the remaining allegations of the first count are denied. 
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As to Second Count 
First Defense 


The second count fails to state a cause of action upon 
which any relief can be granted. 


Second Defense 


All the allegations of said second count are denied the 
same as if each allegation were specifically denied, and De- 
fendants further say that the Defendant, Markowitz Bros., 
Inc., dealt with the Plaintiff and made a contract with said 
Plaintiff, but said Plaintiff breached the contract, failed to 
comply with the same, and there is nothing due and owing 
to the Plaintiff. 


Third Defense 
Markowitz Bros., Inc. has been served with notice of a 
levy by the United States Government in the sum of 
$121,290.57, with interest, and said Defendant owes noth- 
ing to the Plaintiff, and therefore owes nothing on the levy; 
but said levy is a matter of record and is pleaded herewith. 
As to Third Count 
First Defense 
The third count fails to state a cause of action upon 
which any relief can be granted. 
Second Defense 
Defendant, Markowitz Bros., Inc., denies each and every 
allegation in said third count contained the same as if each 
allegation were specifically denied. 
As to Fourth Count 
First Defense 


The fourth count fails to state a cause of action upon 
which any relief can be granted. 
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Second Defense 
The allegations of the fourth count are denied the same 
as if each allegation were specifically denied. 
As to Fifth Count 
First Defense 
The Continental Casualty Company, for an answer to the 
fifth count which is the only count addressed to it, says that 


the said fifth count fails to state a cause of action upon _ 
which any relief can be granted. 


Second Defense 


The Continental Casualty Company denies that there is 
any sum due the Plaintiff, and denies that the bond referred 
to in the suit covers any claim of the Plaintiff, and de- 
nies that it, the said Defendant, is indebted in any sum to 
the Plaintiff. 


DEMAND FOR JURY TRIAL 


The Defendants herein, and both of them, demand a jury 
trial in this cause. 


FRIEDLANDER & FRIEDLANDER 


nt ene 
Mark P. Friedlander 

FRIEDLANDER & FRIEDLANDER 

Mark P. Friedlander 

Mark P. Friedlander, Jr. 

Blaine P. Friedlander 

Harry P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N.W. 
Washington, D.C. 20005 


Attorney for Defendants. 
[Certificate of Service dated October 8th, 1964.] 


[Filed Jan. 20, 1967] 


NOTICE OF APPEAL 


Notice is hereby given this 20 day of January, 1967, that 
the Defendants, Markowitz Bros., Inc., a corporation, and 
the Continental Casualty Company, hereby appeal to the 
United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 20th 
day of December, 1966 in favor of the Plaintiff, Fox-Green- 
wald Sheet Metal Co., Inc. against said Markowitz Bros., 
Inc. and the Continental Casualty Co. 


FRIEDLANDER & FRIEDLANDER 


/s/ M. P. Friedlander 
Mark P. Friedlander 
Attorney for Defendants. 


Serve: 
Fred C. Sacks, Esq. 
Attorney for Plaintiff 
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PROCEEDINGS 
* oe 
[36-37] 
JOHN L. DAVIS 
was called as a witness by the defendants, and having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
* Oe OK 
[42] Q. And on Phase II you were then employed by 
Markowitz? A. Yes. 
Q. What was the nature of your work on Phase II at the 
Bureau of Standards? A. I made a complete general sur- 
vey of the sheet metal, determining the value of work in 


place did by Fox-Greenwald, which were our subcontractors. 
* oe Oe 


[43] Q. Could you tell the Court what the condition 
of the work so far as progress was concerned was during the 
latter part of 1963 and tell us, if you will, beginning in Oct- 


ober what was the measure of completion as far as the rest 
of the job was concerned? A. Will you all excuse me 
a minute while I look for these figures. 

I came up in August and made a survey in August and 
wrote a letter to my superior, Markowitz Brothers, and it 
- looked like, as I quote in the letter, that they were four to 
six weeks behind schedule at my initial inspection of the 
job. 

[44] Q. Now, will you tell us whether the work pro- 
gressed after that time and what was their position, say, on 
October 15 and then November 15, then December 15, if 
you will tell us? A. Well, on October, I completely esti- 
mated this job, took it off, put a valuation on it myself, 
same as I estimate work all over the country, and put a per- 
cent complete each month as the work was did. 

In October they were—to my evaluation they were 34 
percent. They jumped to 41 percent in November and in 
December of— 

THE COURT: Just a moment. Not so fast. You say it 
went to 41 percent in November? 
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THE WITNESS: Yes, sir. 

THE COURT: November 15 

THE WITNESS: November 15. Yes, all these records 
are the 15th, the middle of the month. 

THE COURT: Yes. 

THE WITNESS: December of ’63, 53 percent, and I have 
said repeatedly I thought this was the best month and wrote 
a letter to my superiors that it looked a little better during 
this month, between November and December. It was a 
good jump, from 41 to 53 percent. 

Then from December to January, in my estimation [45] 


again, from 53 percent to 61 percent. 
OR OK 


Q. Now, will you tell us what the situation was in Feb- 
ruary 11 of 1964? A. You mean at the meeting of Feb- 
ruary 11? Are you referring to that? 

Q. Yes. What was the measure of percentage of com- 
pletion in your judgment on February 11? A. 64 percent. 


Q. Now, do you recall how you arrived at the figure for 
January and for February? 

Will you tell the jury how you went about it? 

A. I arrived at these figures the same as the other figures. 

[46] I have a complete take-off in my files. I had mech- 
anical drawings colored out as to portion, what they had 
in place. 

Of course, the work that wasn’t in place was not colored. 
And through this I made a complete take-off every month 
of the colored work and a complete take-off of the uncol- 
ored work on the drawings and then come up with a value 
of what was in place and what wasn’t. 

Q. Would you include in your evaluation any materials 
on site? A. Yes, sir. We took inventory into consideration, 
which they did have some on site. 

Q. In other words, on site means materials that are stored 
there and not yet put in place? A. Yes. I even broke it 
down a little further than that and fabrication, I even al- 
lowed for fabrication. If the inventory was fabricated, it 
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was worth so much and work that was not fabricated, of 


course, worth less. 
* oe O* 


(57% BY MR. SACKS: 

Q. Now if the sheet metal work was part of Markowitz’s 
work, how could Markowitz have been up-to-date when the 
sheet metal work was only 34 percent completed? A. Well, 
looking at it that way, he wasn’t up-to-date. I will rephrase 
that— 5 

Q. So now he was not up-to-date, is that correct? 

Now you visited the job site, naturally, is that correct? 


A. Yes, sir. 
* Oe * 


[82] Q. Now will you give us the percentage of com- 
pletion as of your last survey? I believe you said it 
was February, 1964. The percentage of completion. A. 
This is 301, 303 and 304, right? 

Q. That is correct. A. I have 95 percent. 


* * * 


[83] Q. Did you find in examining those buildings that 
were 95 percent completed that there was any real major 
sheet metal work to be done in those buildings? A. I will 
say this, in 301, 303, and 304, there was no major work 
left to be done. correct the air balance, setting a few grills, 
installing grills in diffusers. 

Q. So that building 303, 301, 304, as far as the sheet 
metal work was concerned, Fox-Greenwald had practically 
completed all of the work, is that correct, except the few 


little things that you just mentioned? 
* oe 


{112] 
MAX GREENWALD 
was called as a witness by the Plaintiff and, having been first 


duly sworn, was examined and testified as follows: 
* oe OK 


[124] Q. How did you get that money that he had been 
cutting from you on the requisitions? [125] A. Went up 
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to Blake Construction and I borrowed $50,000. He give 
it to me in two payments. 

Q. They loaned you $50,000? A. Yes. 

* ok Ok 

[126] Q. Now, Mr. Greenwald, during the course of the 
job—we are now up to the period of approximately August 
or September of 1963—thereafter, as you presented your 
requisition to Markowitz, did you receive payment in the 
full amount of each requisition that was presented to Mark- 
owitz, as the subsequent months came about? A. Not al- 
ways in full. 

Q. And did he start the practice of cutting—A. Cutting, 
yes. 

Q.—by giving you less than the requisition? A. Yes. 

* OK OK 

[149] Q. During the course of that meeting, did Mr. 
Ben Markowitz at any time make a statement that he would 
pay the money if a certain thing were done? A. Well, he 
demanded a bond of me, a completion bond and a payment 
bond. 

Q. And if you were to give that bond, what did he say 
he would do? A. Then he will pay the money right away. 
Q. He would pay the money he owed you? A. Yes. 

Q. Did he at any time dispute or say, I do not owe the 
money. A. No, he didn’t dispute it. 

* OK * 
[150] Q. Now, was there any offer made by you as to 
the payment of this money to the Internal Revenue, out- 
side of this bond that you speak about? A. Well, I made 
two offers. 

Q. Will you tell us what they were? A. I said I will as- 
sign the money, the requisitions that was due to me to In- 
ternal Revenue. 

Q. You would assign the money over to the Internal 
Revenue? A. The money was due to us. You pay it and 
I want to be clear. 

He says, he not going to do it. 

Q. Mr. Markowitz said, I am not going to do it. A. Yes. 
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And the second time I offered the money instead a bond. 
I wouldn’t sign no bond because my contract didn’t call for 
a bond. 

Q. Are you speaking of the contract that is offered into 
evidence does not call for a bond? [151] A. It doesn’t call 
for a bond and the job was too far advanced I should furnish 
a bond. 

I says to him: I will tell you what I will do. I don’t sign 
no bond. That is out of the question. This time I don’t 
give no bond nobody. I will put up $100,000 security. If 
the job runs over the money, I will withdraw from that 
money, if the job runs over. 

Q. So you offered to put up $100,000 worth of security? 
A. Security. 

Q. To get the money paid to Internal Revenue? A. Yes. 

Q. Were you insisting that the money be paid directly to 
you if you put up this $100,000? A. No. 


* * 


[250] REDIRECT EXAMINATION 


BY MR. SACKS: 

Q. Mr. Greenwald, the testimony has been that your 
corporation, the Fox-Greenwald Corporation was formed 
September the 17th of 1962. 

Was the contract which was introduced into evidence and 
dated July the 20th, 1962, signed before September the 
17th? 

MR. FRIEDLANDER: We will stipulate that the con- 
tract wasn’t signed until October 19— 

MR. SACKS: Fine. 

MR. FRIEDLANDER: -—by any party. 

* eK 
BY MR. SACKS: 

Q. Do you know of your own knowledge that Blake Con- 
struction Company had advanced $50,000 in August of 
1963? A. Yes, I was informed of it. 


[290] BY MR. SACKS: 
Q. Did you hear Mr. Markowitz make any statement 
about payment of money? A. Yes, sir. I made the state- 
ment that Mr. Markowitz said if the bond was put up, he 


would make the payment. 
* * * 
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[364] 
LEWIS MILTON JOHNS 
was called as a witness by the Plaintiff and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* Ok OK 

[374] Q. Now, do you recall Building 303? A. 303 
was a small building and it was complete, I think except for 
one register. It would be 99 and 99/100 per cent complete. 

Q. 303 was complete all but one register? A. (Witness 
nods assent.) 

Q. And how about 301? A. 301 was substantially com- 
plete. There was one machine room with a little work left 
in it. 

* ok 


[438] 


ROBERT STANLEY RUSSELL 
was called as a witness by the Plaintiff and, having been 


first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* * 
[442] BY MR. SACHS: 

Q. Now referring to those five buildings, will you tell 
us what the total percentage of completion of sheet metal 
work was on those five buildings? A. We state that 74.5 
per cent— 

* OK 

[443] Q. Now, will you please refer to Building 303. 
A. Building 303 was found to be 98 per cent complete. 

Q. Now, that would be this particular building of 303? 
A. Yes, sir. 

Q. In itself, sitting alone, was 98 per cent complete? A. 
Yes, sir. 

Q. Of course, we are speaking now of sheet metal work. 
A. Yes, sir. 

Q. Now would you kindly refer to Building 301? A. 


Building 301 is an estimated 97 per cent completed. 
* ok * 
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[460] 
ALFRED F. YATES 
was called as a witness by the Plaintiff and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SACKS: 
* OK 

[464] Q. I see. Now directing your attention to Feb- 
ruary the 11th of 1964, did Fox-Greenwald owe the union 
any money on that date? A. To my knowledge, no. 

* OK OK 

[465] Q. Hasn’t been to date. We are speaking of the 
date of February the 11th. A. (Witness nods assent.) 

Q. Am I correct that your testimony was that nothing 
was owed as of that date? A. That is right. That is cor- 
rect. 

Q. Would there have been something owed on February 
the 20th of 1964? A. Yes, yes. 


* Ke OK 


[512] 


CHARLES H. GRAU 
was called as a witness by the Plaintiff and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SACKS: 
* ok * 

[515] Q. Now, during the course of this meeting, did 
you at any time hear Ben Markowitz make the statement 
that he would pay the money to Fox-Greenwald if they 
would put up a bond? Or some words to that effect? A. 
Some words to that effect. 

* oe 

[516] Q. Did you hear Mr. Ben Markowitz make any 
mention of the amount that he would pay to Fox-Green- 
wald providing they put up a bond? A. As I recall it was 
a statement made that the tax liabilities would be paid if 
they would put up the bond. 

Q. And was that sum somewhere in the area of 
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$100,000? I say, approximately? A. Approximately. 

Q. So that he would put up that amount of money if 
the bond was paid or rather presented to him, is that cor- 
rect? A. That was the understanding I had. 

* Ke 
[527] 
PHILIP FOX 
was called as a witness by the Plaintiff and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SACHS: 
* Kk 
[541] THE WITNESS: Approximately $100,000 cut. 
BY MR. SACKS: 
Q. This was what you were claiming Markowitz still 


owed as of August 1963? A. That is correct. 
* %* * 


[546] Q. Will you tell us what the basis of those con- 


versations was in relation, first, to the Markowitz contract? 
Did he make any statements to you about his own contract? 
A. Yes. He was very definite to me on two occasions that 
his contract—he told me that his contract on the Gaithers- 
burg project was a bad one, he was losing a lot of money, 
it was bid incorrectly, he was going into the hole on the 
job, and many other statements along those lines. 

Q. Was this made to you, personally, in Denver? A. It 
was. 

Q. Can you recall the approximate time when this con- 
versation occurred? A. There was one conversation in Dec- 
ember. 

Q. Of what year, please? A. Of—let’s see—that would 
be 1964. 

THE COURT: Do you mean that? Do you mean that? 

THE WITNESS: Pardon me? 

THE COURT: Do you mean that, December °64? 

THE WITNESS: No, it would be 763, December of 63. 
Excuse me. The termination of the project was in ’64. Dec- 


ember of °63 was the last conversation that I had. 
* KOK 
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[557] Q. Now, were there any matters that were dis- 
cussed at this meeting concerning the project Phase II other 
than the bond that you have discussed and the money? A. 
Mr. Greenwald made an offer to put up, I believe it was 
$100,000 with the bank if Mr. Markowitz would honor his 
obligations and pay us the money that was dve to us. 

Q. What was Mr. Markowitz’s answer to that? A. Mr. 
Markowitz was stunned at hearing that. 

He said, I withdraw my offer of paying you and I wish 
to terminate the meeting. 

Q. After he said he wished to terminate the meeting, 
what did Markowitz, himself, do? A. He left, said he had 


to catch a plane to Florida and left the meeting. 
* Ok * 


[562] Q. What was his answer to your question that 
you had posed to him when you spoke to him in Denver? 
A. He said he was in trouble on the job and he was going 
to try to get out of the job. 


wR OK 


[584] 

CROSS EXAMINATION 
BY MR. FRIEDLANDER 
* ok Oe 

[604] Q. Yes. Now, it would only cost about $200,000 
to complete the contract, according to the testimony of Mr. 
Greenwald, or some of his employes in this case. 

Can you tell the Court and jury why, with the [605] oppor- 
tunity of completing the contract for less than the balance 
due you, you did not do so? Speaking now of Fox Sheet 
Metal Company. A. I will give you two points, two rea- 
sons: Number One, because I knew the nature of the con- 
tract and how the original letter came to be written, and 
because I knew that we should not have been called upon 
to finish the job, that Fox-Greenwald could well have fin- 
ished the job had they not been thrown off of the job and 
been paid their requisitions, that we did not come under 
the purview of that particular question. 
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The second reason was, I was told by Mr. Markowitz, per- 
sonally, that he was in trouble on the job, he would like 
to get out of it, he was going to lose a great amount 
of money, he was going to figure out a way to get out of 
it; and having that knowledge, I decided this was a very hol- 
low type of a suggestion to put to the Fox Company 


in Denver. 
* OK O* 


[633] 
BEN MARKOWITZ 
was called as a witness by the Plaintiff under Rule 43(b) 
and, having been first duly sworn, was examined and testi- 
fied [634] as follows: 
DIRECT EXAMINATION 


* 


[637] BY MR. SACKS: 


* * * 


Q. All right, I ask you, did you ever make an application 


for a license to do plumbing work in the District of Colum- 
bia? A. I don’t recall. 

Q. Well then I ask you, did you ever receive a license 
to do work in the District of Columbia? A. I don’t recall. 

Q. Mr. Markowitz, do you recall having your deposition 
taken on June the 15th and 17th, 1964 in the office of 
Danzansky & Dickey? [638] A. Yes. 

MR. FRIEDLANDER: What case? 

BY MR. SACKS: 

Q. Do you recall that? A. Yes. 

Q. In a case involving Markowitz Bros. v. Blake Con- 
struction Company filed here in the United States District 
Court for the District of Columbia? A. Yes. 

Q. I ask you whether this question was put to you at 
that deposition: 

“Question: In other words, you used the license 
of another plumber?” 

And your answer: 

“Yes. 
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“Question: Because you were not a licensed 
plumber? By you, I mean your company. 
“Answer: That is right. 
“Question: Are you now a licensed plumber in 
the District of Columbia? 
“Answer: No. 
“Question: Whose license do you use now? 
“Answer: Somebody’s. 
* Ok OK 
(651] Q. Is that the same affidavit in which you had 
failed to disclose the $200,000 had been left off? A. It 
wasn’t a failure to disclose. We disclosed the information 
as soon as we discovered the error and notified Blake of it 
immediately. They didn’t bring it to our attention. We 


brought it to their attention. 
* * * 


[658] Q. Did there come a time, Mr. Markowitz, when 
_ Mr. Bender, of Blake Construction, contacted you and ad- 
| vised you that he had checked your suppliers and had found 


that when you represented they had been paid that they 
had not been paid and that, therefore, the affidavit filed by 
| you was in error or, let’s say, inaccurate? 

Did there come that time? A. No. 

Q. It never occurred? A. No. He made accusations but 
he wasn’t able to prove it. 

Q. Allright. I am again referring to the same deposition, 

, on Page 320, and I ask you whether these questions were 
_ propounded to you and you gave these answers: 

[659] “Question: And that he did not intend 
to pay the requisitions until he could get some assur- 
ances that the material suppliers could be paid or 
would be paid? 

“Answer: Yes.” 

Now, do you recall that testimony? A. Yes. 

Q. And is that the correct testimony? A. Yes. 

Q. Well, then, you were told about the fact that you had 
filed these affidavits alleging that certain suppliers had been 
; paid when in fact they had not been paid? 

MR. FRIEDLANDER: Wait a minute. Your question 
is directed to what he was told or what the facts are? 
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THE COURT: I think the question is clear. He may an- 
swer the question. 

MR. FRIEDLANDER: If he understands. 

THE WITNESS: Blake was not paying us and— 

MR. SACKS: Just a moment, please. 

THE WITNESS: —it was impossible— 

THE COURT: Let him answer the question. 

THE WITNESS: It was impossible for us to make pay- 
ments to vendors that had supplied material to the job 
[660] if we weren’t being paid. This was a constant tug 


of war between Blake and ourselves. 
* * * 


[666] 

BY MR. SACKS: 

Q. But you do recall testifying that you could not fin- 
ish this contract for the amount of money that you still had 
coming? A. I am not sure that I testified to that. You 
asked me if I had ever said that to anybody. 


Q. Do you recall saying that? A. I don’t recall. I may 
have. 

Q. I will read you from the same deposition the question 
that was propounded and your answer: 

“Question: Do you remember your stating at this 
meeting that the work under your contract could 
not be completed for the balance due under your 
contract?” 

And your answer was: 

“Yes.” 

Now, was that a correct answer? 

MR. FRIEDLANDER: What meeting are you referring 
to? 

THE WITNESS: I beg your pardon? 

MR. SACKS: This testimony was given in June of 1964. 

MR. FRIEDLANDER: What meeting are you referring 
to? 

[667] THE COURT: He is reading the question and 
answer. 

Did you so testify? 
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THE WITNESS: Yes, at that time. 
* oe 

(715] MR. FRIEDLANDER: The suit is brought in five 
counts and I desire to make this motion for a directed ver- 
dict on each count separately. 

I would like to discuss with the Court the fifth count 
first, if I might. In this count, if the Court pleases. the 
Plaintiff charges that the Defendant surety company is obli- 
gated to them in a certain sum which they say is $196,031.09, 
by virtue of the execution as surety of a bond by the Con- 
tinental Casualty Company in the sum of $2,500,000 for 
the purpose of indemnifying all persons who had supplied 
labor and material to the principal, Markowitz Bros., with- 
out having been paid therefor. 

[716] I would like to call the Court’s attention to two 
basic documents on this argument. One is the contract, it- 
self, and the other is the surety bond. Now, the surety 
bond is Plaintiff's Exhibit 6, and the contract is Plaintiffs 
Exhibit 1. 

Now the words of the bond as to their obligation, which 
control the case: 

“Now, therefore, the condition...” 

First of all, I should say it runs to Blake Construction 
Co., Inc., Washington, D. C., ‘‘...for the use and benefit of 
claimants as hereinbelow defined.” And then it says: 

“Now, therefore, the condition of this obligation 
is such that if the Principal shall promptly make 
payment to all claimants as hereinafter defined, for 
all labor and material used or reasonably required 
for use in the performance of the subcontract, then 
this obligation shall be void; otherwise, it shall re- 
main in full force and effect, subject, however, to 
the following conditions: 

“(1) A claimant is defined as one having a dir- 
ect contract with the Principal for labor, [717] mat- 
erial, or both, used or reasonably required for use 
in the performance of the contract, labor and mat- 
erial being construed to include that part of water, 
gas, power, light, heat, oil, gasoline, telephone ser- 
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vice or rental of equipment directly applicable to 
the subcontract.” 

And then the other clauses are not particularly material 
to this particular point. 

But Your Honor will find that in the contract, on- 
Schedule A: 

“The following drawings accompany the Specifi- 
cations and are a part thereof. Where ‘as shown,’ 
‘as indicated,’ ‘as detailed,’ or words of similar im- 
port are used, it shall be understood that reference 
to these drawings is made unless stated otherwise. 
Drawings are the property of the Owner and/or Gen- 
eral Contractor and shall not be used for any purpose 
other.than that contemplated by the Specifications. 

“The drawings comprise those listed in the Speci- 
fications, Special Conditions, pages 2-1 and 2-2 and 
Addenda 1-10.” 

Now, the stipulations made under the contract include 
the following, and then it lists a number of items. 

[718] Now, can Your Honor find from the testimony 
in this case that there is evidence of any compliance with 
this contract in the absence of specifications and the draw- 
ings, themselves? The mere fact that money was spent is 
no evidence that it was spent on this particular detail 
required in the specifications. It is a total absence of proof 
without the specifications or the contract drawings. 

There could be no saying that the bond contemplated 
anything that these people did unless it was done under the 
terms of the contract referred to in the bond. 

Secondly, there is no evidence in this case what work was 
done. There is no competent evidence from which the Court 
could find as a Court, if you were hearing the case, that 
the Fox-Greenwald Company performed a measure of work 
under the contract and under the specifications which would 
point out what they did. 

They have put in evidence we furnished them, requisi- 
tions, which are not proof of their claim. It is only their 
claim. They have received certain monies which only proves 
that they received that money. I do not believe that the 
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Court can find from any evidence in this case a compliance 
with the contract which would hold the bonding company. 

Now, the bonding company is not liable to anybody, 
[719] if liable at all, except to Fox-Greenwald. Now Fox- 
Greenwald, in order to become entitled to sue on this bond 
must show the Court that they performed under the con- 
tract and specifications and plans. 

I have never heard of and I am quite sure Your Honor 
has not heard of—and I know Your Honor has tried many 
of these cases—attempting to try a construction case with- 
out showing the Court what it was they were constructing. 
How would the Court determine in any dispute that the 
work that was done was done under the contract? 

Now there is nothing in the bond which makes a general 
liability for any liability of Markowitz, but it is a strict lia- 
bility, a bond liability only for those items which are within 
the terms of the specifications and the plans. 

Secondly, if Your Honor please, as to the fourth count 
of the complaint, this is a complaint for conversion. 

Now, Your Honor knows from the evidence in this case 
that the items listed as being the personal property left on 
the premises ended up in a sale by the Internal Revenue 
Bureau. There has been no proof of value, unless Your 
Honor would take the broad statement that the drawings 
were worth so much and the contract says the drawings shall 
be the property of the owner, the general contractor, not 
the [720] subcontractor. I read that part already. 

So as far as conversion is concerned, there is no possibility 
that they have made out any case on conversion. They 
haven’t shown that we took it. All they have shown, is that 
it was seized by Internal Revenue on the 13th or 17th of 
February, and the seizure levy is in the record, and that 
thereafter it was sold but the Revenue Bureau didn’t know 
who they sold it to. Now how would that spell out the 
case of conversion? 

As far as the third count is concerned, that is malicious 
interference and destruction of business. 
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Your Honor has heard the evidence that this corporation 
was formed for the purpose of performing this particular 
contract. It was an outgrowth of a joint venture between 
Max Greenwald and the Fox people in which they had per- 
formed one other contract; and they did so well on that, 
the evidence, showed, that they decided to form a corpora- 
tion for this. 

Now, what was the malicious act that they have shown 
which would entitle them to go forward in a case of mali- 
cious interference? They demand a judgment of $1,500,000 
compensatory. What damages have they shown? A million 
dollars punitive. What malicious, wilful act have they shown 
from [721] their evidence? 

As to the second count of the complaint, they are claim- 
ing for breach of contract. 

I need not cite to Your Honor, I am quite sure, the law 
respecting damages for beach of contract. The law, I think, 
is reasonably clear that if you claim a breach of contract, 
your measure of damage would be dependent upon not loss 
of profits but what the actual value of the contract in dol- 
lars was as compared to what you had lost. 

Now what did they lose from the record in this case by 
the failure or the breach of the contract? I am not speak- 
ing now of quantum meruit. Had they desired to treat the 
breach as a recision and sue for their reasonable value of 
their services, as they have in the first count, then they 
could not elect to sue for breach of contract. 

So at this point we are faced with two counts for the 
same act. Either they are claiming by virtue of the breach, 
they treat it as a recision and they are suing for the reason- 
able value of their services which they rendered up to the 
date of the breach. That is one measure. 

Now where is there any evidence in this case of what the 
reasonable value of their contract was? So we must take 
it that they now are claiming that they want to recover 
[722] the reasonable value of their services in the form of 
the work they did and performed. They have offered no 
evidence of any other measure of damage. Therefore, 
breach of contract is not the remedy they seek. 
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They are seeking to recover, as I take it, in the first count 
what they term money due. Now, money due means they 
are claiming that they did certain work for which they were 
not paid, sort of like an open account. Now, if this is the 
theory on which they are proceeding, we point out to the 
Court that they have not proved, except in the most unu- 
sual way, any measure by which this Court or the jury could 
determine their loss. 

They have had a Mr. Lohmeier and Mr. Greenwald say 
that they performed a certain percentage of the contract. 
They have had another witness testify that they performed 
a certain portion of the contract. They have had no one 
tell the Court what that is worth. A total absence of ex- 
pert testimony on the value of the work they performed 
with credit for the payments. 

They have attempted to use the trade payment breakdown 
which is not a true measure of the work done, but is only 
a measure of the payments arranged for. 

Your. Honor can tell from the evidence in this case, 
[723] and it is conceded, that the trade payment breakdown 
represents the entire contract price divided by the Plaintiff 
into three claims: One for the three small buildings, one 
for the 101 building, and one for the 245 building. 

Now, when they set up that trade payment breakdown, 
they arranged that they would be paid percentagewise based 
on that. 

We go back to this contract to see whether or not there 
was ever a breach for failure to pay, because in Article 4 
of this contract—I probably ought to start with Article 2, 
in which they say that “time is of the essence of this con- 
tract,” and so forth. They also say that the party, Fox- 
Greenwald, agrees to be responsible for those items called 
for in the basic contract. 

Then we move over to Article 4, and this is the arrange- 
ment for payment: 

“Providing satisfactory progress is being made in 
the execution of this contract, partial payments will 
be made in accordance therewith as payments are 
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made by the Owner and/or General Contractor. In 
order to obtain partial payments, the Subcontractor 
agrees to furnish evidence satisfactory to the Con- 
tractor regarding payment [724] of all of Subcon- 
tractor’s obligations under this contract, including 
those of any union welfare fund, or other union re- 
quirement, as well as all Federal, State and/or local 
taxes. 

“The Subcontractor agrees to submit to the Con- 
tractor, applications for payment in such reasonable 
time, to be established by the Contractor, as to en- 
able the Contractor to apply for payment in accord- 
ance with requirements of the Contract.” 

The remainder of the paragraphs of Article 4 refer to the 
final payment. It provides: 

“The final payment due the Subcontractor shall 
be made forty-five days after completion and accept- 
ance of the whole project. Should any claims or 
liens develop after all payments are made, the Sub- 
contractor shall refund to the Contractor all moneys 
that the latter may be compelled to pay in discharg- 
ing such claims or liens.” 

Article 6, and this is the nub of the case, I think: 

“The Subcontractor agrees that if at any time 
there shall be evidence of any lien or [725] any 
other claim of any kind or description for which 
the Contractor may become liable, and which is 
chargeable to the Subcontractor, or any subcon- 
contractor of his, and/or when damage shall be 
caused by this Subcontractor to the work of the 
Contractor, or any other contractor or subcontrac- 
tor, the Subcontractor shall promptly discharge or 
relieve such lien and/or claim by bonding, payment 
or otherwise, and in case of the failure of the Sub- 
contractor to so discharge such lien and/or claim, 
the Contractor shall have the right, in addition to 
any other right afforded him under the contract, to 
retain out of any payment then due, or thereafter 
to become due, an amount sufficient in the opinion 
of the Contractor to completely indemnify the Con- 
tractor against any such lien or claim.” 
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We call the Court’s attention to the fact that the bond 
sued upon, the one they seek to subject to their claim, was 
written on the second day of January, 1964. It is admitted 
in this case that on the 9th of January demand was made 
on Fox that he furnish a payment bond as a requisite for 
receiving any more money because, as developed in the 
[726] meeting of the 11th, there was this large Government 
lien about to be filed or filed. I think it was filed on the 
13th but the claim had been made. And that in the face 
of this and other debts then owed by Fox-Greenwald, the 
contractor or Defendant here had a right under the contract 
to demand a payment bond before making any payments. 

Now the payment bond, it is admitted, was not furnished. 
| They are now claiming that they were entitled to recover 
this money under the contract. This is the second count. 
Therefore, we say to the Court that at the time they were 
| terminated, it was clear that they had not met the require- 
ments in order to obtain payment and, accordingly, on the 
evidence, it was for the reason that they owed all these 
debts. 

Now if Your Honor pleases, the only possible claim that 
| they could assert under the basic facts would be a claim for 
the reasonable value of the services they rendered, which 
has not been established by any evidence in this case. 
I repeat, in closing, that the sole evidence in this case, 
; in my judgment, submitted by them, is that they say they 
submitted certain requisitions and they weren’t paid. They 
, Say that they have received less money than the requisitions 
called for. They further claim that they were [727] entitled 
| to be paid and that the breach of the contract, as they call 
it, entitles them to sue on the contract. 
Now, what evidence do we have of the reasonable value 
, Of the services they rendered? In most cases such testimony 
requires expert testimony, people knowledgeable in the field, 
who will examine the job, see what work they did, and then 
will say: This work would reasonably cost in the open 
| Market between a person that wants to perform the work 
and someone who wants him to perform X dollars. This 
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is the measure laid down by the courts as to the recovery 
on quantum meruit, which is what they are seeking. 

Now, I am quite sure that there has been no such testi- 
mony and J am quite sure that the testimony they offered, 
based on requisitions, is not sufficient to prove anything. 

For these reasons, we ask that the first and second counts 
be discharged or dismissed. 

Excuse me. I omitted to say that the tax lien, which we 
say was an item of breach on their part, was for the third 
quarter of 1963, in face of the affidavit they filed and 
received the money on requisitions as believing they had 
been paid. 

I further call the Court’s attention to the fact [728] that 
monthly payments should be made on withholding taxes and 
we didn’t have any paid for October, November, December, 
January or February. And the third quarter of °63 
was July, August and September, for which they owed some 
$26,000. 

* * x 

MR. SACKS: If the Court please, I understand that Mr. 
Friedlander is directing himself to each of the counts sep- 
arately. 

Now, as Your Honor is aware, on a motion of this nat- 
ure, the pleadings, the allegations contained in the plead- 
ings are to be taken as true unless, of course, the answer 
has refuted them. In this particular case it merely denies 
the debt, the so-called owing of the money. And all of the 
testimony produced on behalf of the Plaintiff is to be viewed 
in a light most favorable to the Plaintiff. 

Now referring first to the bond, if the Court please, the 
bond specifically makes reference to the contract dated July 
20, 1962. This is the first reference. It refers to Marko- 
witz Bros. as the Principal, and it then goes on and says: 

“Now, therefore, the condition of this obligation 
is such that if the Principal...”— 
[729] and Markowitz is stated as the Principal— 
“« shall promptly make payment to all claimants 
as hereinafter defined, for all labor and material used 
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or reasonably required for use in the performance 
of this subcontract, then this obligation shall be 
void.” 

In other words, unless the bonding company is assured 
through a Principal that all of these payments are made, the 
bond shall say in full force and effect. 

I can see nothing in this bond that relieves the bonding 
company from any liability. That is the very purpose of 
this bond, to guarantee that Markowitz, the Principal, will 
pay the subcontractors for all claims for labor and material 
if such is found to be due, of course. 

That is one of the things that the jury will have to deter- 
mine, as to whether or not our claim for money we allege 
is due and owing is actually due. 

THE COURT: What do you say to Mr. Friedlander’s 
contention, as I understand it, that in order to have the 
benefits of the bond, you have to establish that the Plain- 
tiff performed under the terms of the contract, including 
the specifications and details. 

MR. SACKS: No, Your Honor. 

[730] THE COURT: You don’t agree with that? 

MR. SACKS: No, Your Honor, because the bond spells 
out specifically, for all labor and material. All labor and 
material—this is the specific provision of the bond. Not 
only for that which is supplied. It says even that which is 
reasonably required for use in the performance of the work. 

MR. FRIEDLANDER: Of the contract. 

THE COURT: Performance of the contract. What evi- 
dence do you have to show the performance? 

MR. SACKS: Your Honor, our testimony of all the wit- 
nesses shows that our work was up to date. This is our 
Plaintiff’s testimony and not refuted as of this time by the 
Defendants. There is no testimony on behalf of the Defend- 
ants to refute any of this testimony. That as of the date 
of determination, February 15, 1964, our work was up to 
date, the material that was needed was there, the men that 
were required to do the work were doing it, and that our 
work was progressing satisfactorily at that time. This is the 
running of the Plaintiff’s testimony. 
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The Plaintiff further testifies that as of February the 
15th there was due and owing approximately $197,000, and 
this was for work already performed. This is [731] the tes- 
timony, that this is the amount of money owed, Mr. Green- 
wald has supported this by introducing testimony as to the 
amount, the requisitions showed the money that was sub- 
mitted. 

* * * 

[735] THE COURT: Are you ready to proceed, Mr. 
Sacks? 

MR. SACKS: Yes, Your Honor. If the Court please, I 
started to direct myself to the motion which concerned the 
fifth count, relating to the bond. 

THE COURT: Before you do that, may I ask you a 
question. 

MR. SACKS: Yes, Your Honor. 

THE COURT: You have two suits. One against Marko- 
witz, a Delaware corporation; and the other against Marko- 
witz, presumably a Florida corporation. Are both suits still 
pending. 

MR. SACKS: They were consolidated. I will explain 
how they originally came about. 

’ When the original suit was filed, that was filed against 
Markowitz Bros., a Delaware corporation. And the answer 
came back, denying that that corporation had entered into 
any contract with the plaintiff, and asserting that Marko- 
witz Bros., a Florida corporation, had made the contract, 
rather than Markowitz Bros., a Delaware corporation. The 
first suit was against Markowitz Bros., a Delaware corpora- 
tion. 

As a result of that answer, I then filed a motion asking 
to add a party defendant, which would have been Marko- 
witz Bros., a Florida corporation. 

[736] That was heard before the Pretrial Commissioner, 
and was held up until a September date. The motion was 
early sometime in the summer. However, the Commissioner 
refused to permit the party defendant to be added at that 
time. 


. 
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I then filed a suit against the other corporation. And a 
motion was made to consolidate by me, and a motion to 
dismiss was filed by Mr. Friedlander. 

This was argued before Judge Tamm. My motion to con- 
solidate was granted, and the motion to dismiss was denied. 

As a result of the motion to consolidate, both of the 
actions are now here. : 

THE COURT: I understand that, but in the light of the 
evidence in this case, is there any evidence against the Dela- 
ware corporation? 

MR. SACKS: No. 

* * 

[737] THE COURT: I will dismiss it as to that corpora- 
tion. 

MR. SACKS: I have no objection to that. 

THE COURT: That is No. 1283-64? 

MR. SACKS: That is Markowitz Bros., a Delaware [738] 
corporation. 

* * 

MR. SACKS: If the Court please, when we recessed on 
yesterday, I was about to address myself to the motion dir- 
ected to the fifth count which is relating to the bond. 

I must be frank with the Court. When I left here yes- 
terday I was rather confused on the basis of the motion. 
And I was almost convinced that I had forgotten everything 
I ever knew, if anything, about payment bonds. 

Now, it appears that the defendant is asserting that the 
obligations under this payment bond depend on a contract 
that Markowitz made with the plaintiff in this case, which 
is Fox-Greenwald. 

No payment bond has ever done that before, and I am 
sure that by reading this bond it can be seen that it was not 
done here. 

I direct Your Honor’s attention to the so-called preamble 
of the bond that says this: 

That Markowitz Bros., Inc., as principal, herein- 
after called the “Principal,”—and I will omit Con- 
tinental because they are just the surety—are held 
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and firmly bound unto Blake Construction Company, 
as obligee, hereinafter called “Obligee.” 

[739] Then it goes on and says: 5 

Whereas the principal—referring to Markowitz Bros. 
—has by written agreement, dated July 20, 1962, 
entered into a contract with the Obligee—meaning 
Blake Construction—and it describes in detail under 
the heading “‘Stipulation,”—“tin the aforesaid agree- 
ment existing between Blake Construction and Mar- 
kowitz Bros.” 

No payment bond has ever been made or intended to ap- 
ply to contractors who come into existence after the execu- 
tion of the bond. 

And it then says: 

In accordance with the drawings, and so forth, 
which subcontract—and this bond only makes ref- 
erence to one subcontract—that which exists between 
the principal, which is Markowitz Bros., and the ob- 
ligee, which is Blake Construction. 

And it goes on to define a claimant. It says a claimant 
is defined as one having a direct contract with the princi- 
pal for labor, material, and so forth. 

And, of course, if there is a failure to pay, that claimant 
has a right to institute a suit against the bonding company 
to recover. — 

Now, it would be an impossibility for a contract made by 
the principal, Markowitz, a year after this bond was exe- 
cuted [740] to be attached to the bond, for the simple rea- 
son that Markowitz or Blake Construction Company would 
not know who Markowitz was going to buy material from 
two years after this bond was issued. And I think the bond 
itself is very simple in its terms. 

I would like to give Your Honor an example. The bond 
has one protection for the bonding company, and that pro- 
tection is that in the event the bonding company is sued 
for labor or material that is allegedly supplied to Mar- 
kowitz, they can then interpose a defense that the material 
bought by Markowitz was used on a project, say, in Florida, 
or the men he hired did the work in Florida; and, therefore, 
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| all the labor and material used or reasonably required for 
| use in the performance of the subcontract did not come 
under the terms of the subcontract in existence between 
the principal, Markowitz, and Blake, the obligee. 

For example, if Markowitz were to take ten laborers to 
Florida to build a house, and he failed to pay them 
$20,000.00, they could file a claim, yes, under this bond; 
but the bonding company could then interpose a defense 
that that labor did not arise under the contract between 
Markowitz, the principal, and Blake, the obligee. This is 
' the protection that they would have in the form of a 
defense. 

So that the contract that Markowitz had with anybody— 
[741] and a further example, if the Court pleases: Let’s 
assume that Markowitz after this contract was in existence 
between Blake and Markowitz, only, that Markowitz called 


| pipe sent to New Orleans, that person would-havenio chim 
under this bond because it did not relate to or was not cov- 
ered by the contract executed by the principal, Markowitz, 
and Blake, the oblige. ; 

The purpose of that restriction is to make sure to the 
the bonding company that whatever was being sued for re- 
| lated to the contract in existence between the principal and 
the obligee. And I can understand that. Now,— 

THE COURT: As I understand, counsel for the bonding 
| Says that you haven’t shown that the work you did under 
| the contract was in accordance with the drawings and speci- 
fications as recited in the bond. 

MR. SACKS: We are not required—let me say this to 
Your Honor: If a company was called by Markowitz on 
' the phone, and they said, “Send us $10,000.00 worth of 
pipe,” and he would say to them, “I will not do it unless 
you let me examine the specifications of the contract you 
have with Blake,” he would probably be told to mind his 
| own business, ““We are ordering $10,000.00 worth of pipe, 


| you have no right to see our contract with Blake.” 
x * * 
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[743] MR. SACKS: I will give you an example. Let’s 
assume that fifty working men did labor on this job. We 
had a hundred men, but let’s say fifty men did the work. 
They were not paid. They were not paid their salaries. 
They now come in and sue under this bond for labor. 
Would they have to show that they did their work—under 
what specifications? 

THE COURT: Under the drawings and plans of this firm 
of architects. 

MR. SACKS: They would be obligated to conform to a 
contract between Blake and Markowitz that they would 
never even see? 

THE COURT: I think so. 

MR. SACKS: Your Honor, if that is so, then I could not 
possibly see how any payment bond would ever create an 
obligation. 

I can only tell Your Honor this, and I will be frank with 
the Court: I cannot see how a contract—and this is spelled 
out in the preamble—between Blake and Markowitz—it is 
true that if the specifications say that this contract covers 
ajob at Gaithersburg that if 1 did work in California I could 
not sue Continental under this bond, because that was not 
in conformity with the contract between Blake and Marko- 
witz [744] as set forth to cover a particular job. I agree 
with that. The work that I did, the material that I supplied, 
would have to come in accordance with the contract, as the 
specifications were set out covering a particular job. It could 
not cover another job. It would have to cover this job. 

Now, in Brockman-Mitchell v. Sun Indemnity, the same 
thing came up, where the bond provided that the National 
Construction Company will promptly make payment to all 
persons complying in the labor and material—in the prose- 
cution of the work provided for in said contract. 

And our Court of Appeals said: 

And thus it makes it clear that non-payment of 
a materialman is a default under the bond. 
This is all you have to show. 


JA 38 


First, you have to show that you supplied labor or you 
supplied material and either one was not paid for. 

Once you show that, the bonding company can come in 
and interpose a defense: You are not entitled to the labor, 
you are not entitled to the material because you did not 
supply the material and you did not supply the labor under 
the provisions of a contract which is set out in the specifi- 
cations on the Gaithersburg job. What you did was on a 
| job in Virginia, and this bond was not intended to cover it. 

* * 

[745] MR. SACKS: That is correct. If the bonding 
company is in a position to show that what we did did not 
apply to the contract that Markowitz had with Blake, we 
are not entitled to recover if they can show this. In other 
words, if they can show what work we are claiming com- 
pensation for was done on a project not covered by those 
specifications, and they show that defense, we are not en- 
titled to recover. 

This is a defense that the bonding company uses in every 
case to overcome an obligation of its bond. But I do say 
this to the Court—and I strongly say it—that there is nothing 
intended by this bond to refer to any contract, other than 
the subcontract between the principal and the obligee—noth- 
ing. And there has never been any decision of which I am 
aware that spells it out in any other manner than I am now 
telling Your Honor. 

Now, if this were so, if the Court please, I could not pos- 
sibly see how any labor man who performed his services 
would be in a position to file suit under this bond. Because 
can you picture a sheet metal man coming in to Markowitz 
and saying, “Before I do any work, I insist that you show 
|_ Me your contract that you have with Blake Construction 
Company.” That [746] would never happen, and they would 
never show him the contract, because to show it to him, 
they would be disclosing the terms, the consideration, and 
everything else. It will never happen. And it has never hap- 
pened. 

Now, this is their position—and I cannot see how Your 
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Honor could believe this to be a tenable position for the 
bonding company. They can interpose this defense. And 
if they establish it, sure, I agree with the Court, there would 
be no right to recover. No question about it. If they can 
show when we did $20,000.00 worth of work it was not 
incident to this contract, we are out. We are not entitled 
to recover five cents. 
*** * 

[752] THE COURT: What about the second count? 

MR. SACKS: The second count, if Your Honor please, . 
is directed to a breach of contract. 

Now, I think that there is no dispute as to the fact that 
if the job had been completed, there would have been 
approximately the sum of $425,970.00 that would be due 
and owing to the Fox-Greenwald Company. 

The testimony of our witnesses shows that, in their opin- 
ion and their estimation, it would have cost $200,000.00. 

THE COURT: You mean that that is sufficient evidence 
to go to the jury as to the cost of the construction? 

MR. SACKS: Well, Your Honor, we have a man— 

THE COURT: Do you think that is competent evidence? 

MR. SACKS: A man in business for fifty years? What 
type of expert testimony. 

THE COURT: I can’t imagine anything less persuasive. 
You would have to have testimony as to what work was to 
be done and what each of those items are worth at cost. I 
don’t think that there’s any question about that. Don’t 
smile at me, because to me that is fundamental. 

I can’t imagine a witness who is a party to the action 
going on the stand and saying, “It cost $200,000.00, and 
therefore I sustained a lost of $200,000.00.” And that is 
his case. 

* * * 
[764] THE COURT: Mr. Friedlander. 
xe x 

MR. FRIEDLANDER: The joint venture that took the 
job over when we got fired because of the sheet metal work. 

Now, the other gentleman, Mr. Johns, testified that he 
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actually used the trailer for two weeks after they left the 
job while they were waiting to see if we were going to be 
thrown off or not and whether or not they would work 
with the new man they were trying to get. 

The witness Johns testified to that, their witness, but it 
hasn’t been proven, if Your Honor please,—there-nasn’t been 
any proof of any items or the value of them. 

And I would like to say this to Your Honor in reference™ 
to the first and second counts: 

As to theories, I believe that the law of Maryland would 
apply to this case. The contract was to be performed in 
Maryland. If I am wrong about that, I have the Supreme 
Court leading case on this point, but I thought we would 
use the [765] latest Maryland case, which was decided by 
the Maryland Court of Appeals back in 1959. 

Now, in this case, Petropoulos v. Lubienski, reported in 
152 At.2d 801, the Court makes a sort of a study of the 
measure of damages for contract breaches, and they refer 
to three measures. 

The first one is where there is full performance of the 
contract, of course you sue for the contract price. We don’t 
have any problem in this case about that. 

Then the second measure: The rule for determining the 
damages recoverable by a building contractor is often stated 


| in another form. It is said that he can recover damages 


measured by his actual expenditures to the date of the 
breach, less the value of his materials on hand, if they are 


, to be removed, plus the amount of the profit that he can 
| prove with reasonable certainty would have been realized 
| in case of actual performance of the contract. 


Now, this is where he is claiming breach and damages. 


If correctly applied, this is the rule. 


| applied for. He would show what he had spent for labor 
' and materials, plus overhead and profit, proven. This he 


In other words, in this case if counsel were seeking to 
recover damages for breach, he would then show the second 
rule, he would show what he had spent, not what he had 


has not attempted [766] to do. 
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Now, the third measure—and you can’t have them both, 
you have to have one or the other—the third measure is the 
contractor who has wrongfully been prevented by the owner 
from rendering substantial performance, and thus creating 
a right to a contract price, has, in addition to the damages 
above stated, an alternative restitutionary remedy. This is 
quantum meruit, a judgment for the reasonable value of the 
work, labor and materials actually rendered and used in per- 
formance of the contract before the defendant’s repudiation 
by the final breach. 

Now, the theory, as I understand it,-I am quite sure I 
am correct—is that when you breached—when you are the 
recipient of a breach of a construction contract, you have 
a choice of remedies. 

THE COURT: What? 

MR. FRIEDLANDER: You have a choice of remedies. 

One, you can use the contract as terminated, canceled, 
rescinded, and sue for quantum meruit. Or you can con- 
sider the contract breached and sue for the damage of the 
breach. 

The difference is, of course, that in one case you rely on 
the contract; and in the other case, you just say, ““The con- 
tract is out, we are no longer liable, we want to be [767] 
paid for the work we actually did.” Then you can proceed 
to prove, not your contract price but the fair market value 
of the work that you had performed, as if someone had bid 
that job under fair market value. And to prove that you 
must have expert witnesses or people knowledgeable in the 
trade who can tell the Court and the jury that this work 
that he did, after looking at the work, has the reasonable 
fair market value of so many dollars. And there’s no other 
way you can.prove that measure of damage. 

The other one, the first one, if you decide to treat the 
contract as breached and not rescinded, then you have to 
prove dollar for dollar what you have spent. He has to 
show all his pay rolls that he’s spent on this job. He would 
have to show all the materials that he furnished for this job. 
And when he has done that, some of the cases allow him 
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to put in a fair profit, a measure of profit, percentagewise. 
Some cases do not even allow that. 

Now, the Supreme Court of the United States’ leading 
case on this subject, one always cited every time you pick 
up a textbook or some other case, is the case of the United 
States v. Behan, and I am quite sure Your Honor has used 
it many times in your practice. 

In this case, the part I am interested in is the [768] por- 
tion in which they state the same rule that I have already 
attempted to give to the Court. In order to furnish a ground 
for recovery and damages, they must be proved. If not 
proved or if they are of such a remote and speculative char- 
acter that they cannot be legally proved, the party is con- 
fined to his actual outlay and expense. This loss, however, 
he is clearly entitled to recover in all cases unless the other 
party, who was voluntarily stopped from the performance 
of the contract, can show to the contrary. 

Now, the requirement on our part that counsel referred 
to after Your Honor had suggested in the bond case that 
perhaps the burden was on the bonding company to show— 
he had suggested that the burden was on the bonding com- 
pany to prove something. 

(Reading.) Now, the rule stated in the Speed’s case is 
only one aspect of the general rule. It is a rule that is 
applicable to a particular case. 

I'll skip a part of it, because it is unimportant. 

(Reading.) When a party injured by the stoppage 
of a contract elects to rescind it, then, it is true he 
cannot recover any damages for a breach of the con- 
tract, either for outlay or for loss of profits. He 
recovers the value of his services actually performed 
as upon a quantum meruit. There is no question of 
losses or profits. But when [769] he elects to go 
for damages for the breach of the contract, the first 
and most obvious damage to be shown is the amount 
which he has been induced to expend on the faith 
of the contract, including a fair allowance for his 
own time and services. If he chooses to go further 
and claims for the loss of anticipated profits, he may 
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do so, subject to the rules of law as to the character 
of profits which may be thus claimed. 

And we submit to Your Honor that this is the leading 
case. 

THE COURT: Let’s go to the first count for a moment. 
Isn’t the evidence on the first count that the plaintiff deliv- 
ered a number of requisitions to Markowitz and that Marko- 
witz, in turn, used those requisitions to support his requisi- 
tion to Blake; and that subsequently Markowitz was paid 
various sums of money? 

MR. FRIEDLANDER: I heard some language used, but 
I didn’t know it was evidence, because the only way you 
could prove that would be by someone who had examined 
the books and records of Blake. You couldn’t do it by 
hearsay. 2 

THE COURT: Didn’t Mr. Markowitz himself testify to 
that? 

MR’ FRIEDLANDER: He said they did not approve 
them. 

THE COURT: They did not approve them, but they 
were included in their requisitions. 

[770] MR. FRIEDLANDER: But they were not paid. 

THE COURT: He said that Blake paid the requisitions. 
That is my recollection. 

MR. FRIEDLANDER: If that is true, then you have evi- 
dence before the Court based on—now, on what theory are 
we proceeding on? 

THE COURT: Well, as I understand, the first count pro- 
ceeds on the theory that monies were received by Marko- 
witz for the benefit of Fox-Greenwald. 

MR. FRIEDLANDER: Is that the theory? I didn’t un- 
derstand what theory. I thought he was suing on the 
basis of breach of contract on quantum meruit. 

THE COURT: I don’t so understand. My understanding 
of the first count is that he is suing for the amount 
of money which he claims Markowitz received from Blake 
based on his requisitions on Markowitz. 

MR. FRIEDLANDER: If that is the issue in the case, it 
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is a simple one. I have no quarrel with that, if that is what 
it is. 

THE COURT: Am I correctly stating your theory on the 
first count, Mr. Sacks? 

MR. SACKS: It states “for money due.” 

MR. FRIEDLANDER: Let’s get that clear. If that’s 
what he’s claiming, if he’s not claiming quantum meruit, we 
{771] have a different problem. 

THE COURT: That is my understanding. You correct 
me if I’m wrong. 

MR. SACKS: You are right, Your Honor. It says “money 
due.” 

THE COURT: That is not the point. “Money due”— 
that is not the issue. The question is: Are you claiming 
$145,000.00—is that the amount? 

MR. SACKS: $145,000.00. 

THE COURT: That $145,000.00 represents two requi- 
sitions, as I remember your testimony,— 

MR. SACKS: Right. 

THE COURT: —which you had made on Markowitz and 
which Markowitz had used as the basis of his claim against 
Blake, and which Blake had subsequently paid to Marko- 
witz without paying you? 

MR. SACKS: Right. 

THE COURT: Isn’t that your contention? 

MR. SACKS: That is correct. 

MR. FRIEDLANDER: If we are clear that that is the 
first count, nothing else,— 

THE COURT: That is my understanding of it. 

MR. FRIEDLANDER: -—that is a simple one. I would 
have no objection to putting on evidence on that one, be- 
cause [772] it is something I can see. If that is an issue, 
we are prepared on that. 

THE COURT: I haven’t understood the first count as 
saying anything else. Now, if I’m wrong about it, I want 
to be corrected. 

MR. FRIEDLANDER: What did you sue, for the 
$196,000.00. 


JA 45 


MR. SACKS: That included the extras. 

THE COURT: That included the extras. 

MR. FRIEDLANDER: Oh, I see. Oh, I see. So that the 
first count only deals with the alleged admission of the re- 
ceipt by us of their money? 

THE COURT: That’s right. ; 

MR. FRIEDLANDER: And the second count— 

THE COURT: The second count is a suit for damages 
for beach of contract. 

MR. FRIEDLANDER: He is not suing for quantum 
meruit? 

THE COURT: No, he is not. He is suing for damages 
for beach of contract. 

MR. FRIEDLANDER: I understood that the pretrial 
statement was much different from this, but if this is what 
we are doing, I have no objection. 

THE COURT: You have no objection to either the first 
or the second count? 

[773] MR. FRIEDLANDER: No. As to the second 
count, I don’t think there’s any evidence at all upon which 
anybody could put on any defense. And the third count 
the same way. 

Now, as to the bonding company, I would like to say this 
to the Court, and I don’t say that that is the heart of the 
case, because I do not feel that the case against Markowitz 
is a case of no moment. I think it is of some moment. The 
bonding company made a contract in January of 1964, as 
you can see from the bond. 

At that time the contract between Markowitz and Fox- 
Greenwald was over two years old, about a year and a half 
or two years old. When the contract was made, the bond- 
ing company gave a bond predicated on the contract they 
had made between Blake and Markowitz. 

Your Honor does not have that contract before you. 
They didn’t offer it in evidence. Yet they went on a bond 
which the bonding company had given under a different 
contract. 

Now, it is true that the Blake-Markowitz contract is refer- 
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red to and adopted in the Markowitz-Fox-Greenwald con- 
tract. 

So that counsel cannot say with any degree of correctness 
that the bond was not limited to the plans and specifica- 
tions which the bond itself called for and referred to. 

MR. SACKS: Does Your Honor want to hear from me? 

[774] THE COURT: If you want to say anything, Pll 
be glad to hear you. 

, MR. FRIEDLANDER: Before you do, I would like to 
say that counsel keeps talking about material and labor. 
This is a subcontractor who is trying to claim on a bond 
made to run to the prime contract. He is a sub-subcontractor. 

MR. SACKS: Of course, my answer to that, if the Court 
please, is to read the definition of a claimant. And it makes 
no reference as to when that claim came into existence as 
long as it refers to the contract between Blake and Marko- 
\witz. 

Your Honor, on the citation of the Maryland law by 
counsel, I feel that if that would have been intended to be, 

,under our pretrial order he would have been required to 
submit a memorandum, so that I would have been in a posi- 
tion to refute it. And that was not done. 

I make reference to the pretrial order, which specifically 
says: Plaintiff asserts that this money had been received 
from Blake by Markowitz and withheld by Markowitz from 

_ the plaintiff. 

THE COURT: Is there any dispute about your position 
on the first count? Did I correctly state it? 

MR. SACKS: You did, Your Honor. 

[775] THE COURT: Gentlemen, so that the record is 
clear, this suit, No. 1283-64, is dismissed by counsel for the 
plaintiff. 

MR. SACKS: Is that the first one? 

THE COURT: No. 1283-64, which is the first suit. Is 
that correct? 

MR. SACKS: Correct. 

THE DEPUTY CLEARK: Shall I treat that as a directed 
verdict? 
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THE COURT: I will just enter an order dismissing it. 

With respect to No. 1693-64: 

With respect to the first count, your motion for a directed 
verdict is denied. 

With respect to the second count, the Court is of the 
opinion that there is no competent evidence of damages 
under the claim of the second count, and, therefore, the 
motion as to the second count is granted. 

With respect to the third count, alleging malicious inter- 
ference and destruction of business, the Court is of the 
opinion that there is no evidence of malicious interference 
and destruction of business, and further there is no com- 
petent evidence to support the claim for damages under the 
third count. Therefore the motion for a directed verdict 
as to the third count is granted. 

[776] As to the fourth count, the Court is of the opin- 
ion that there is no evidence of conversion, nor is there evi- 
dence of damages competent to support the fourth count, 
and the motion for a directed verdict as to the fourth count 
is granted. 

The motion for a directed verdict as to the fifth count 
is denied. 

So the two counts that remain in the case are the first 
and fifth counts. 

** * 
(780) 
THOMAS M. GITTINGS, JR. 
called as a witness by the defense, being first sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Would you state your full name, sir? A. Thomas 
Morton Gittings, Jr. 

Q. And what is your profession? A. Attorney at law 


here in the city. 
“ee 


[782] Q. Were you familiar with the contract between 
Blake and Markowitz and the subcontract between Marko- 
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witz and Fox-Greenwald? A. Yes, sir. In the course of 
my representation of Markowitz Bros., Inc., I became fami- 
liar with those instruments. 

Q. And did there come a time when you became know- 
ledgeable by reason of certain difficulties in the Fox-Green- 
wald contract? A. Yes, sir. 

Q. Could you fix a time for us? A. Well, I was 
first consulted with respect to the Fox-Greenwald contract 
in 1962, the fall of 1962, when the question arose regard- 
ing the performance, the construction or installation of 
some stainless steel underground exhaust ducts. There was 
a dispute between Markowitz Bros and Fox-Greenwald 
whether [783] that work was to be performed by Marko- 
'witz or Fox-Greenwald under the contract. 

x * * 
Q. Now, thereafter, did the contract of Fox-Greenwald 
come to your attention? A. Yes, sir. On about the 2nd 
of February in 1964, Mr. Ben Markowitz telephoned me at 
home with respect to some problems he had with the Fox- 
Greenwald contract. 
* * * 
[785] Q. And what was the next meeting you attended? 
' A. The next meeting I attended was an evening meeting on 
' February 11, 1964, in Mr. Ben Markowitz’s hotel rooms at 
the Sheraton-Park Hotel. 
* * * 

Q. Will! you tell the Court and the jury who was there 
at that meeting? 

x * * 

[786] A. Yes, sir. I have in my notes who was there. 
As I said earlier, Mr. Max Greenwald was there and his son, 

_ Henry; their attorney, personal attorney, Mr. Ray Dickey, 
was in attendance; Mr. Sacks, who was in attendance repre- 
senting the Fox-Greenwald corporation. Mr. Phil Fox was 
present. He was accompanied by local counsel, Mr. Joe 
Sharlitt—S-h-a-r-l-i-t-t. They brought some of their super- 
intendents with them. Mr. Fox brought a man in from 
Denver, a Mr. Zambo; I don’t recall his first name; and Mr. 
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Charley Lohmeier, who was the job superintendent for Fox- 
Greenwald and I believe had been sent in much earlier from 
Denver, was present. 

Markowitz was represented by Mr. Ben Markowitz. Roland 
Kinser was in attendance. Grady Lawrence was in atten- 
dance. John Davis was in attendance. Mr. Charley Sterrett, 
who was the field superintendent, was there that evening. 
And I was there. 

* KOK 

[790] THE COURT: Proceed, and just tell us what took 
place at the meeting. 

([791] THE WITNESS: All right, sir. 

A. (cont.) During the course of the meeting I tried to 
develop through questions, first, a picture of how much 
money Fox-Greenwald owed at that time. 

Q. And how? From what source would you get the in- 
formation? A. Mr. Max Greenwald was present, and 
appeared to freely answer questions that evening, sir. 

Q. What did you learn from the answers to your ques- 
tions as to the financial condition of Fox-Greenwald as of 
February 11, 1964, as related to you by Mr. Greenwald? A. 
Mr. Greenwald indicated that there were accounts payable 
at that time of $140,500.00, approximate figures. 

Q. What did that mean, “‘accounts payable?” A. Those 
were obligations, as I understand it, which he had incurred 
for material and supplies. 

MR. SACKS: Objection, if the Court please. 

THE COURT: Did he tell you that? 

THE WITNESS: Yes, sir. That was my understanding 
of what Mr. Greenwald told us during that meeting. 

BY MR. FRIEDLANDER: 

Q. What was that figure again? A. $140,500.00 
in round figures. Now, of that amount, [792] Mr. Green- 
wald informed us that $36,000.00 represented an account 
payable to himself in a personal capacity for monies that 
he had advanced to the corporation. 

Q. Yes. A. In addition, we developed during the meet- 
ing that he had given notes in the name of Fox-Greenwald 
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for pieces of shop equipment, and the face value of those 
notes was $21,000.00. 

Mr. Greenwald indicated—or stated during the meeting 
‘that he owed union dues—not union dues but funds to the 
‘union for welfare and pension payments on behalf of these 
employees. 

Q. How much was that? A. That was approximately 
‘$12,000.00. He indicated that he owed state withholding 
taxes, principally to Maryland, and that figure was not 
‘specifically pinpointed. It is my recollection that the fig- 
‘ure was three to four thousand dollars at that time. 

In addition, Mr. Ray Dickey, during the meeting, who 
iwas there representing Mr. Max Greenwald personally, stated 
ithat a note for $50,000.00 had been signed by and on 
behalf of Fox-Greenwald, and that the note was given, either 
to Blake Construction Company or the principals in Blake— 
‘’'m not sure in my own mind which held it, either the Ben- 
‘ders or the Blake Construction, the Benders being the prin- 
‘cipals in [793] Blake Construction—had advanced $50,000.00 
‘on a note; the note was due, and that he had filed suit on 
the note that day and had served Mr. Phil Fox that day. 

Q. May I interrupt you again. Was there any discussion 
‘about a suit on this $50,000.00 note while you were there? 
A. Yes, sir. 

Q. And who had the discussion? A. Mr. Phil Fox, Mr. 
Ray Dickey and, I believe, Mr. Max Greenwald entered into 

ithe discussion very briefly, and Mr. Joe Sharlitt, who was 
representing Phil Fox. 
/ Q. What was the nature of the discussion? Was it 
friendly? 

THE COURT: Well, is that important? 

MR. FRIEDLANDER: Except that Mr. Fox said it didn’t 
‘occur, and Mr. Greenwald said it didn’t occur. 

THE COURT: I see. 

MR. FRIEDLANDER: That is the only purpose of it. 

THE WITNESS: Am I to answer? 

THE COURT: Yes, you may answer the question. 

THE WITNESS: No, sir. The discussion was not friendly. 
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BY MR. FRIEDLANDER: 

Q. And how long a time do you think the discussion 
took, relating to the suit, and so forth? [794] A. Oh,a 
maximum of four or five minutes. 

Q. And during that period of that discussion, was there 
any discussion as to complaints by Phil Fox about service 
on him when he came to this meeting? A. Yes, sir. 

Q. Now, would you proceed, then. Go ahead, if you 
can. A. Mr. Fox had brought with him from Denver one 
of his top field superintendents, this gentleman named 
Zambo, for the purpose of having an inspection of the job 
made, and to have Mr. Zambo advise us of the percentage 
of completion of the work at that time. 

There was a dispute between Fox-Greenwald and Marko- 
witz as to how far the job had advanced, in what stage of 
the work. 

I asked Mr. Zambo if he had made such an inspection, 
and he said yes. I inquired as to the duration of the inspec- 
tion. February the 11th was a very bad day, bitter cold, 
heavy snowfall which had started before sun rise. And Mr. 
Zambo’s statements were that he had spent about four 
hours in the building—going through buildings, I should 
say—these were multiple buildings—going through and 
making his inspection. It’s my recollection that Mr. Zambo 
took the position that the work was about 78 or 79 per , 
cent complete. I think I have a note as to what he said. 

[795] (Perusing notes.) Mr. Zambo said that the work, 
in his opinion, was 79.5 per cent complete. 

Now, that figure was contested immediately by the Mar- 
kowitz representatives. 

Q. What did Mr. Davis say? A. Mr. Davis took the posi- 
tion that the work was at that time about sixty-five to 
sixty-seven per cent complete. He had been working on a 
survey for the past week or more, and he was about to 
complete it. It indicated to him something in the range of 
65 to 67 per cent. 

Q. What else occurred at the meeting? A. Mr. Sterrett 
who was present was a field superintendent for Markowitz, 


JA 52 


and contested Mr. Zambo’s figure on the ground that it was 
impossible for him to make an accurate survey of all these 
buildings in the three or four hour period that he had spent 
at the job site. 

Mr. Markowitz during the meeting asked Mr. Fox whether 
Mr. Zambo was going to be left here in Washington to take 
over and supervise this job. 

Mr. Markowitz informed Mr. Fox that prior discussions 
with his father, Mr. Sam Fox of Denver, had resulted in 
promises by Mr. Sam Fox that Mr. Zambo would be sent 
here before February Ist to take over the supervision of this 
job; and [796] Mr. Markowitz wanted to know whether he 
was going to be left here now that he was here. The answer 
was no, that he might be sent back three or four weeks 
later. 

Mr. Kinser and Mr. Grady Lawrence of Markowitz com- 
plained very bitterly about the supervision that the work 
was receiving. They objected to the man that was on the 
job, Charley Lohmeier. They asked Mr. Greenwald if he 
wouldn’t consider replacing Charley Lohmeier, who was 
present at the meeting and heard these statements. 

In addition, Mr. Sterrett took the position that Fox- 
Greenwald needed at least six additional welders on the job 
to put together the ducts, on the day shift. He urged them 
. to give consideration to going to a night shift and putting 
three or four men in the building at night. 

There were large equipment rooms where ducts had to 
go in first, and then pieces of machinery which Markowitz 
was furnishing had to go in. And the Markowitz organiza- 
tion, prior to this meeting, and it was developed during this 
meeting— 

MR. SACKS: Objection, if the Court please, unless he 
is relating what he heard. He is giving a detailed statement 
as to what was done. 

THE COURT: Are you telling what transpired at this 
meeting? 

[797] THE WITNESS: Yes, sir. Yes, sir. 

A. (cont.) During the meeting, Markowitz’s representa- 
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tives, particularly Charley Sterrett, who was their field man 
and had the responsibility for bossing the job and getting 
the work done in the buildings, pointed out that he was get- 
ting complaints from the general contractor, Blake Construc- 
tion Company, about what were known as mechanical 
equipment rooms. There were large, heavy pieces of machin- 
ery that were to be installed. The machinery, according to 
Mr. Sterrett, was to be installed by Markowitz, but before 
these big machines could be moved into the rooms, Fox- 
Greenwald had to install air conditioning ducts. He was 
pressing for additional crews to be put on the equipment 
rooms so that they could be completed, and the schedule 
for all equipment rooms, May 30th, could be met. That 
was a date which Blake Construction Company had furnished 
to us before that meeting, and that date was brought out 
during the meeting. 

Mr. Fox and Mr. Greenwald, I might say, were unwilling 
to remove Mr. Lohmeier at that time or to furnish these 
additional workmen. 

Now, the next question that came up at the time of that 
meeting: The government had done nothing with respect 
to taking steps to collect these taxes that we had been 
informed had not been paid. So my next point of inquiry 
with [798] Mr. Greenwald and Mr. Fox was to try to deter- 
mine what steps they were prepared to take to meet these 
obligations when the Government made demand for its 
money. 

Q. Let me interrupt you a minute. They had filed a 
return? A. The return had been filed on January 31st. The 
meeting was ten or eleven days later, February 11th. 

Q. Well, to your knowledge, do you have to put a check 
in with the return normally? A. That’s the normal proce- 
dure, but you can file the return without sending the money 
in, and thereby avoid certain penalties which would other- 
wise accrue, as I understand that structure. 

Q. Go ahead. I’m sorry. A. Mr. Greenwald complained 
during the meeting that Markowitz Brothers had not paid 
Fox-Greenwald in full for the work which they had 
performed to date. 
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position on behalf of Markowitz that we had been required 
to furnish a labor and material payment bond to Blake Con- 
struction Company, the prime contractor, early in January. 
One of the [802] purposes of that bond was to arrange for 
a reduction in the contract retentions. Each month we did 
a certain amount of the work, and under the terms of the 
contract, we were to receive ninety per cent of the reason- 
able value of each month’s work, and ten per cent was held 
back from the prime contractor to assure that we completed 
the job. 

' The work was over fifty per cent complete, and through 
negotiations, Blake had agreed that if they received a labor 
and material bond, a payment bond, from Markowitz, that 
they would reduce the monthly retentions from ten per 
cent to five per cent. 

I pointed out that we, in turn, were prepared to make 
the same arrangement with Fox-Greenwald. Under our con- 
tract we were holding back ten per cent of the amounts 
that were earned each month by Fox-Greenwald to insure 
that they had completed it. If they could give us a bond, 
we would cut their retention to five per cent. 

' | think, if I can look at my minutes or the notes of the 
meeting, I think that covers the principal matters that were 
discussed. 

(Perusing notes.) My notes show that there was one 
other matter discussed, and that was what it was going to 
cost to complete the work, whether there was enough 
‘money left in the contract that Fox-Greenwald could com- 
‘plete the contract [803] for the balance of the contract 
payments, or whether the work had reached the point where 
so much money had been spent to date that it was going 
‘to cost them more than the contract amounted to to com- 
plete. 

‘The contract was originally for $1,050,000.00, as I recall 
‘it. And the figures which had been furnished prior to this 

meeting by Mr. John Davis, the Markowitz superintendent, 
which I made known as the basis for discussion during this 
meeting, were that, in his opinion, it was going to cost from 
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$306,000.00 to $355,000.00 over and above the contract 
price for Fox-Greenwald to perform their work. 

I asked whether Fox-Greenwald was in a position to incur 
that kind of liability and what assurances we could be given 
that the work could be completed if we didn’t terminate. 

I received no assurances during the meeting. 
* 

[804] Q. Now, will you tell us what next meeting you 
attended, if you did attend any others, in which Fox-Green- 
wald representatives were there? 

* * x 

A. * * * The next morning, as Mr. Markowitz and I 
were getting ready to go to breakfast, Mr. Greenwald, Max 
Greenwald, arrived at the hotel room and requested permis- 
sion to talk to us, to determine whether we had reached a 
decision in what we were [805] going to do, that is, what 
was the next step. 

Q. What was said to him at that meeting. A. At that 
meeting I advised Mr. Greenwald that I had informed my 
client to send the notice of termination that day. That 
there would be a period of seventy-two hours before the 
termination was effective, and that if we received any assur- 
ances that these tax liabilities with the federal government 
were going to be taken care of and that there would be 
funds available to complete the job so that Markowitz didn’t 
have to meet the pay roll that we would be happy to try 
to work something out, that we would like to keep them 
on the job if there were any economic means of doing so. 

xe * 

[806] Q. Now, did you have any further meetings with 
Fox-Greenwald? A. Yes, sir. 

[807] Q. Would you tell us when the next one was? 
You have told me about those of the 1]th and 12th. A. 
Yes, sir. The next meeting was in Mr. Markowitz’s hotel 
room at the Sheraton-Park at noon on February 14th. 

At that time I was requested to meet with representatives 
of Fox-Greenwald and representatives of the Internal Reve- 
nue Service. 


JA 58 


I might say that the previous day, February 13th, my 
clients were served with notices of levy by the United States 
Government. 

MR. SACKS: Objection, Your Honor. 

THE COURT: Objection overruled. 

You say that you were served with levies on the 13th? 

THE WITNESS: Yes, sir. 

BY MR. FRIEDLANDER: 

Q. And this meeting was on the 14th? A. This meeting 
was on the 14th. 

Q. And Mr. Greenwald was present? A. Yes, sir. 

Q. Was Mr. Sacks there? A. I think Mr. Sacks was 
there. I’m sure my notes will show. 

Q. Very well. Refer to them. [808] A. (Perusing 
motes.) Yes, sir. Mr. Sacks was there, Mr. Fox, Mr. Joe 
‘Sharlitt; Mr. Ray Dickey was there representing Mr. Green- 
iwald personally. Mr. Sacks was representing Fox-Greenwald 
corporation. And Mr. Ben Markowitz was there for part of 
the meeting, representing Markowitz Bros. I was represent- 
\ing Markowitz Bros. And Mr. Stanley Bender of the Blake 
‘Construction Company, the prime contractor, was there. 

We had, upon being served with the levy and upon send- 
ing out a notice of the termination, we had informed the 
‘prime contractor of our action, and he was there for that 


* reason. 


And then there were two gentlement from the Internal 
Revenue Service, a Mr. Joe Snead and another gentleman, 
‘Mr. Grau—G-r-a-u—I don’t know his first name. 

Q. Will you tell us what happened at that meeting? A. 
Yes, sir. At that meeting the government representatives 
inquired of me whether we had funds and assets—I should 
‘say monies due Fox-Greenwald for work which they had 
performed on this National Bureau of Standards jobs. And, 
‘if so, he wanted to know the amounts of money, and when 
we would turn it over to the United States Government. 

I informed him that we felt Fox-Greenwald owed us 
‘about $2,000.00 they had been overpaid, according to our 
figures. 
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[809] I explained our view of the situation in consider- 
able detail. I went into the estimate that our man, Mr. 
Davis, had made, the preliminary estimate, and the bases on 
which we computed that we had overpaid them. And I 
informed them, as far as I was concerned, Markowitz did 
not owe Fox-Greenwald any money. 

Now, Mr. Snead, the government representative, at that 
time inquired basically of the Markowitz organization, 
whether something couldn’t be worked out, some compro- 
mise arrangement couldn’t be worked out that would insure 
that the United States would get the tax monies, that would 
permit the Fox-Greenwald people to complete the contract. 
And I informed him of the status of the affairs, that we had 
sent a notice of termination to Fox-Greenwald on the 12th 
of February. 

I asked Mr. Snead just what specifically he had in mind. 
I’m frank to say I was rather surprised by his request. And 
he had a proposition that he made to the group. He wanted 
a revolving credit fund, in effect, set up, whereby Marko- 
witz would advance $54,000.00 to the United States to be 
applied against these over due taxes. _ 

Mr. Greenwald had told us during the meeting of the 
11th, I believe,—I would have to look at it again to be sure 
—that the accounting exhibit showed that Fox-Greenwald 
had a sum of money due on a contract at Annapolis with 
[810] Poole & Kent Corporation for $31,000.00. They 
wanted Fox-Greenwald to agree to put the Annapolis pro- 
ject funds into this special so-called revolving credit fund. 
The fund would be set up in the form of a special bank 
account which would take two signatures, somebody from 
the Markowitz organization as well as someone from the 
Fox-Greenwald organization, in order to disburse any mon- 
ies out of it. 

In addition, he indicated that Mr. Greenwald had told 
him before this meeting that if we would agree to such a 
compromise agreement, Mr. Greenwald would put $25,000.00 
into the special revolving fund. 

They then wanted Markowitz to agree further that we 
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would make all payments, future payments as they came 
idue, to this special fund; but before—or as part of the pay- 
ment process, Markowitz was to pay the taxes weekly 
instead of quarterly, to make weekly payments to the 
United States of the withholding taxes and Social Security 
payments that were due. 

| During this meeting Mr. Snead informed me, for the first 
time, that this liability was substantially more than I had 
‘understood at the time of the meeting of the 11th. I had 
‘understood at the time of the meeting of the 11th that 
there was some $92,000.00 or $93,000.00, altogether due. 

Mr. Snead at this time informed me that the figures 
[811] which he had as of that date and which he empha- 
sized were not final showed that, with interest on this tax 
‘money, there was $114,000.00 due the government from 
Fox-Greenwald. 

! I informed Mr. Snead that I was not willing to recom- 
mend such an arrangement to my client. 

Now, I might say at this point that after the meeting was 
under way, Mr. Ben Markowitz left the meeting to return 
to Florida, catch a plane flight to Florida, and he informed 
the group before he left that I was authorized to act on 
behalf of the corporation. 

So I told Mr. Snead that my decision was that we would 
. jnot enter into that type of an arrangement, because we did 

‘not think that Fox-Greenwald had the financial ability to 
complete the work. 

Mr. Snead at that time asked Mr. Phil Fox whether he 
\was willing to put up additional funds, and Mr. Fox was 
unwilling to make any commitment at that time to put 
additional funds into Fox-Greenwald. 

Q. At any time did Mr. Phil Fox ever agree to put any 


funds in when you were present? A. No, sir; he did not. 
=e * 
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[830] 

CROSS-EXAMINATION 
BY MR. SACKS: 
* * x 

[838] Q. You found out that the Fox-Greenwald people 
had actually filed their tax return on the last day of Jan- 
uary, but just had not paid it, is that correct? That is, they 
had filed a return? A. We were so informed. I did not 
make any independent investigation. We were informed at 
that time by Mr. Greenwald to that effect; and later the 
government representative, Mr. Snead, gave me the same 
information. 

Q. That’s right. Do you recall Mr. Snead saying that the 
tax return was filed? A. No question about that, sir. The 
return was filed. 

Q. No question—I’m sorry—but that the money itself had 
not been paid as of that date, is that correct? A. That’s 
correct. 

* * * 
[870] 
THEODORE KUZMIAK 
called as a witness by the defense, being first sworn, was 
examined and testified as follows: 
** * 
[873] DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
* * * 
Q. What is your profession? A. I am a certified public 


accountant, State of [874] New Jersey. 
* x * 


Q. And did you, at the request of the defendants in this 
case, involving another matter, have occasion to examine 
the books and records of the Blake Construction Company? 
A. Yes, I did. 

Q. And did you make a report on what you found in 


your examination? A. Yes, I did. 
* * * 
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[876] Q. Will you tell us, please: Did you have occa- 
| Sion to examine the records relating to the December 20th 
requisition of Markowitz to Blake? A. Yes, I did. 

Q. And did you have occasion to determine the payment 
of Blake to Markowitz? A. Yes, I did. 

Q. Did you find that Blake had made any payment for 
‘any work after December 20, 1963? A. There were 
|no payments made by Blake for work performed after 
December 20, 1963. 

Q. Did you have occasion to examine the requisition of 
January of ’64 from Markowitz to Blake? A. Yes. 

Q. Did you have occasion to examine the requisition of 
| February 20, 1964, from Markowitz to Blake? A. Yes. 

Q. Did you find that either of those requisitions had 
been paid? A. Neither had been. 

* * * 
[879] 
CROSS-EXAMINATION 
BY .MR. SACKS: 
se * 

[880] Q. Do you know how much Markowitz owed 

| Fox-Greenwald on February 15, 1964? A. No, sir; I don’t. 
*** * 

(881] ROLAND E. KINSER 
- called as a witness by the defense, being first sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
«ee 

[882] Q. Now, during what—or, first, what are your 
| educational qualifications? A. I have a Bachelor of Mech- 
' anical Engineering degree from Georgia Tech., and a Master 
| of Mechanical Engineering degree from Purdue University. 


ze 


[928] Q. Now, what reduction was there if any in that 
| payment to Markowitz by Blake? A. Blake reduced that 
‘ requisition $61,433.19, which would make a net due Fox- 
Greenwald on the December 15 requisition of $25,276.26. 


x * * 
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[929] Q. Now, did there come a time— 

Will you look at the requisition of Markowitz to Blake 
for January and the requisition of Markowitz to Blake for 
February ’64, and turn to the page which refers to the sheet 
metal portion of that requisition? 

You are now looking at what page of the requisition? 
[930] A. The pages are not numbered but it is the third 
page in the requisition. 

Q. Will you look and see what the sheet metal request 
was as of February 1964? A. There was a total requisition 
in February of 1964 for sheet metal work of $758,428.28. 
This included $44,000 for some stainless steel duct, which 
was not paid for by Fox-Greenwald. 

Q. Is that the stainless steel duct that the argument was 
about? A. Yes, sir. 

Q. Who paid the $44,000? A. Markowitz Bros. 

Q. Would you put down the total amount of your requi- 
sition and deduct from it what Markowitz had paid directly? 

THE COURT: Well now, wait a second. You had better 
tell us what you put down. The reporter can’t get what 
you put on the board. 

THE WITNESS: I am sorry. The requisition total was 
$758,428.28. Included in the requisition were $44,259.73 
for stainless steel exhaust duct. 

THE COURT: Which you said Markowitz had paid. 

[931] THE WITNESS: Which Markowitz had paid for. 
Leaving a balance of other sheet metal work of $714,168.55. 

* ex 

Q. Was Markowitz’s contract terminated by Blake? A. 

Yes, sir, on March the 9th, 1964. 
* * * 

[932] 

CROSS-EXAMINATION 
BY MR. SACKS: 
** * 

[933] Q. Now let’s get to some of these figures. You 
say that you were reduced $61,433? A. Yes, sir. 

Q. And this was contained in which requisition? A. The 
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payment which Markowitz received on their December requi- 
sition was $61,433.19 less than they had requested on their 
December requisition. 
Q. And this was attributed to the sheet metal work? A. 
That is the only thing that we know of. 
[934] Q. This was attributed to the sheet metal work, 
the reduction? 
It either was or it wasn’t. 
A. I don’t believe I can answer that question, yes, or, no. 
Q. You have deducted $61,000 from the supposed 
| amount that Fox-Greenwald still had coming, is that cor- 
| rect? You have subtracted the total amount? A. Yes, sir. 
* ee 
[938] THE WITNESS: $84,285.89. 
BY MR. SACKS: 
Q. That would have been from November to December? 
| A. That is what Fox-Greenwald requisitioned, yes, sir. 
Q. That was the amount? A. That is the amount they 
requisitioned, yes. 
Q. And they were then seeking a total of $84,000 which 
: would have covered work from November to December? 
A. Yes, sir. 
Q. Is that correct? A. Yes, sir. 
Q. And you are telling us now that $61,000 of that was 
: reduced solely because of the Fox-Greenwald work? Is that 
what you are saying? A. That is the only reason we can— 
* * * 
[944] Q. —you have $61,000 here as being cut? A. 
Yes, sir. 
Q. By Blake to Markowitz, is that correct? A. Yes, sir. 
Q. You have then subtracted it from the $86,000, which 
I assume would have been the balance under the Fox-Green- 
: wald requisitions? A. That is the balance due, you were 
claiming. 
Q. In other words, $86,000 would be the balance due? 
A. That you were claiming. 
Q. You then deducted $61,000, right? A. Yes, sir. 
' Q. You would then show we would then have after this 
| deduction $25,000 coming, is that correct? 
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[948] Q. So the first time you ever started to write to 
Blake or make any reference was after the meeting of Feb- 
ruary the 11th, isn’t that true? A. To Blake, yes, sir. 

Q. Well, to anyone for that matter. Did you write to 
the Government? A. We didn’t have any notice from the 
Government until February the 13th. 

Q. But you in fact didn’t write to anybody until you 
knew that there was going to be a problem as a result of 
the February 11 meeting? A. That is correct because we 
thought— 

Q. That is right. A. —that you would try to work the 
thing out. We were trying to help work the job out in 
some manner. 

* ok * 

[1009] Q. So actually all of the sheet metal work had 
actually been finished? A. Had been installed, according 
to what I have here. 

Q. The only thing left to be done on Building 303 was 
testing? A. That is what I have on here. 

Q. Actually, you would have considered that the work, 
itself, was completed? A. Well, it is not completed until 
it is tested, sir. That is part of the contract. 

Q. Iam speaking of the work. A. Testing and balancing. 

Q. Would the testing and balancing require installation 
of anything? The installation, itself, had been completed? 
A. The installation had been completed but it is not a com- 
plete project until it has been tested and balanced, which is 
a part of the contract. Until this is finished, the job is not 
finished. 

Q. Speaking from an architect’s or engineer’s viewpoint, 
the testing would be the last step to seeing that everything 
was in order, is that correct? [10] 10] A. That is correct. 

* 


[1048] MAX GREENWALD 
* 
DIRECT EXAMINATION BY MR. SACKS 

Q. Mr. Greenwald, do you recall receiving a telegram from 
Markowitz Bros., dated February the 13th, telling Fox-Green- 
wald that their contract was going to be terminated— A. Yes, 
sir. 

Q. —on February the 15th, 1964? A. Yes. 

Q. Now, asa result of that telegram, did you make any re- 
quest to have an answer prepared? Did you make any est 
request? A. Yes, sir. 

Q. I show you what has been marked as Plaintiff's Ex- 
hibit No. 17, for identification, and ask you if that is 
[1049] the answer that you requested and was finally pre- 
pared and forwarded to Markowitz Bros.? A. Yes, sir. 
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ted in evidence. 
MR. FRIEDLANDER: We object, as self-serving. 
THE COURT: I will overrule the objection. It will be 
received. 
THE CLERK: Plaintiff's Exhibit No. 17, in evidence. 
(Whereupon Plaintiff's Exhibit No. 17 was received in 
evidence.) 
MR. SACKS: May I read this to the jury, if the Court 
please? 
THE COURT: Yes. 
MR. SACKS: This is dated February 13, 1964, addressed 
to: 
“Markowitz Bros., Inc. 
4808 Auburn Avenue 
Bethesda, Maryland 
“Re: Fox-Greenwald Sheet Metal Co., Inc. 
“Gentlemen: 


“T am in receipt of the Western Union message 


forwarded by you to my client, Fox-Greenwald 
Sheet Metal Co., Inc. [1050] relating to your ter- 
mination of the existing contract based on your as- 
sertions that there has been a failure to furnish satis- 
factory evidence relating to obligations of union 
dues, withholding taxes, and as to satisfactory pro- 
gress. 

**As counsel for Fox-Greenwald Sheet Metal Co., 
Inc., it is incumbent upon me to notify you that 
any defaults that presently exist have arisen because 
of your failure and refusal to pay over to my client 
moneys which you have previously received founded 
on requisitions submitted by my client to you and, 
thereafter used by you for the receipt of said money 
from the general contractor. 


“During the course of a meeting held on February 
11, 1964, you were informed that my client was wil- 
ling to have you pay directly to the Internal Reve- 
nue Bureau and union any and all sums that were 
due to my client, in addition to which, you made 
the representation that if a bond were delivered by 
my client to Markowitz Bros., Inc., that [1051] said 


JA 67 


payment would be made immediately although you 
were well aware that the existing contract did not 
necessitate the procuring of a bond, you elected to 
use this as a reason for withholding payment of 
money received by you for the benefit of Fox- 
Greenwald Sheet Metal Co., Inc. 


“You have failed to pay us on the requisitions of 
December 1963 and January 1964 and, currently, 
you owe us $93,650.99 on the December requisition 
less 10% retention of $9,365.10, and less $32,000 
which you paid on account of the December requi- 
sition but not until February 5, 1964. 


“Our January requisition was $67,600.29 less 
$6,760 for 10% retention and has not been paid. 


“You did not pay our November requisition until 
January 10, 1964. 


“In addition, we have been informed by the gen- 
eral contractor that he has paid your requisitions up 
through December, which payments included $754, 
080.82 less 10% retention for sheet [1052] metal 
work with perhaps $2,000 or $3,000 deduction 
therefrom on account of sheet metal work. We 
have also been informed that subsequently your 
retention has been cut to only 5% of your contract 
price. You have not passed on any of this reduc- 
tion of retention to us and you have not paid your 
requisitions to us and you have made it impossible 
for us to pay taxes and buy material as normally 
scheduled. 


“We do not believe that you have the legal right 
under either Article 2 or Article 4 of the contract 
to terminate our subcontract and we intend to hold 
you strictly liable for any damages which your ille- 
gal and improper cancellation and your illegal and 
improper failure to pay on our requisitions, when 
you have received money from the general contractor 
based thereon, has caused and will cause to this 
corporation. We have attempted to work out the ~ 
various matters, but your improper and arbitrary 
action leaves us no choice but to send you this 
notice. 
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“You have also stated in meetings that our sheet 
metal contract with you is only [1053] 64% com- 
pleted. We challenge this and did challenge this 
when this statement was made in your apartment 
on Tuesday, February 11. We told you that our sur- 
vey showed that the job was 79.5% completed, which 
is approximately on schedule, in contrast to your 
64% estimate. You did not attempt to show us the 
basis for your figures, although ours were offered 
to you for inspection and comment. 


“I hereby notify you that if any financial detri- 
ment in any manner whatsoever attaches to my 
client as a result of your unjustified refusal to remit 
the money due my client, you will be held legally 
accountable for all damages that flow from said fail- 
ure on your part. 


“My client has every intention to comply with 
each and every provision of the existing contract, 
but it is apparent that you intend to prevent their 


completing their work by withholding funds with- 
out which you know they are incapable of perform- 


” 


ing. 


* * 


“Very truly yours, 
Fred C. Sacks” 
* * * 
[1062] THE COURT: Do you have any other rebuttal, 
Mr. Sacks? 
MR. SACKS: The Plaintiff rests, Your Honor. 
* * * 
! MR. FRIEDLANDER: As to both Defendants, we would 
i like to move the Court for a directed verdict. 
I would like to call the Court’s attention to the second 
page of the pretrial statement which seems to set forth the 
. Claim that they are making which is left in the case. 
It begins on the first sentence on the tenth line of the 
second page. It says: 
“The contract existing between the parties was 
terminated on February 15, 1964 without justifica- 
tion, at which time there was due and owing to the 
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Plaintiff for work performed as of that date the sum 
of $197,314.64, covering [1063] labor and materials 
supplied. Plaintiff asserts that this money had been 
received from Blake Construction Company by 
Markowitz Bros., Inc. and withheld by it or Marko- 
witz Bros. (Delaware) Inc. from Plaintiff.” 

Now, there are two questions, therefore, raised. The first 
one, whether or not under Article 20 of the contract—which 
I would ask Your Honor to look at, if you would; it is on, 
I think, the fourth page of the contract at the bottom. 

Skipping the first three lines and starting at the point: 

“if he should refuse or fail to supply enough 
properly skilled workmen or proper materials, or if 
he should fail to make prompt payment for material 
or labor, or disregard laws, ordinances, or the 
instructions of the Contractor, or otherwise be guilty 
of a violation of any provision of this contract, in 
the opinion of the Contractor, then the Contractor 
may, without prejudice to any other right or remedy 
and after giving the Subcontractor three days’ writ- 
ten notice, terminate this Agreement and take 
[1064] possession of the premises and of all mater- 
jals, tools and equipment thereon and finish the 
work herein contemplated by whatever method he 
may deem expedient. In such case the Subcontractor 
shall not be entitled to receive any further payment 
until the work is finished. If the unpaid balance of 
the contract sum shall exceed the expense of finish- 
ing the work, including compensation for additional 
managerial and administrative services, such excess 
shall be paid to the Subcontractor. If such expense 
shall exceed such unpaid balance, the Subcontractor 
shall pay the difference to the Contractor.” 

Your Honor will recall it is undisputed that on February 
the 8th of 1964 the president of the Defendant corporation, 
not the bonding company, demanded of the Fox-Sheet 
Metal Company, which was the guarantor of this contract, 
that they get additional supervisory personnel on the job. 

We also find that its demands had been made for a per- 
iod of some time before the termination date, and parti- 
cularly on the 11th of February. 
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Now, in the opinion of the contractor it was [1065] 
necessary that additional supervisory personnel be placed 
on the job. The Plaintiff in this case did not do that; 
and the termination was thus proper. In addition to the 
other grounds for termination, which was the lien filed 
by the Government, and so forth, and so on. 

The most important part, and the reason why the 
motion should be granted is there is no evidence contrary 
to the documentary evidence in this case which shows com- 
plete payment, more than payment. Your Honor has only 
to refer to the exhibits which have been put in evidence, 
and you will find, number one, we were only paid through 
December 20, 1963, and their case is limited to that amount, 
as I understood the theory of the case, because otherwise 
they fall into the position of not proving any damage. 

The sole basis upon which the Court denied our motion 
on Count One was that they had said, Mr. Greenwald had said 
that he talked to Blake and Blake told them they had paid us. 

Now, this testimony is hearsay but, nevertheless, it was the 
only evidence they offered. They didn’t bring in Blake. They 
didn’t bring in anybody from Blake. On the contrary, we 
offered a CPA who had examined the records of the Blake 
Company, and he said that they made payments on the 
[1066] November 20 requisition, and the last part of it was 
on January the 8th. They paid the December 20 requisi- 
tion on January 30th and 31st; and they never paid the Jan- 
uary or February requisitions. 

We also know from the records in this case that there 
came a time, January the 8th, when we paid $58,557.99, 
which paid up the entire November 20 requisition, and that 
was on the day we received payment of the November 
Tequisition. 

’ | The December requisition was more than paid in two 
ways: One, there was a reduction which we failed to get, 
$61,433.19, and the only thing that was due them at that 
time on their own claim was some $84,000. If you take 
their requisitions— 

THE COURT: How are you able to establish that 
$61,000 reduction with reference to— 
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MR. FRIEDLANDER: Unless we got it, we didn’t have 
to pay it. Presuming for the sake of argument that it is not 
established that $61,000 was attributable to them. Now let’s 
take the $25,000, let’s take the 86,000 figure—on the 15th 
of February, the sheet metal work was reduced by $107,000 
in the February requisition. It was adjusted because of the 
over-requisitioning. 

[1067] Now, this is all we owe, is what we get from 
Blake. These are written documents which show that this 
figure was $714,000 compared to this $754,000, and you 
have $40,000 lower, reduced at that point, as of this date, 
even if you don’t take care of the other reductions, and 
then you add on the payments that were made, $58,000 
and $40,000 is $98,000, which exceeds the $86,000. 

There is no theory, if the Court please, upon which they 
could prove—Let’s see what they have proven. They have 
offered in evidence requisitions which are not proof of any- 
thing except that they are asking for money. The only way 
they could prove their case, as the Courts have always said, 
is by showing the Court what they actually paid, what their 
expenses were, what the material cost them. 

THE COURT: I am not going to go along with that on 
this count of the complaint. We agreed when I ruled on 
the other motion that the issue before the Court on Count 
One of the complaint was whether or not payment had 
been made by Blake to Markowitz which Markowitz in turn 
had not paid to Fox-Greenwald, to the Plaintiff. 

MR. FRIEDLANDER: I thought there were two parts 
to the pretrial: One was whether or not we had a right to 
terminate, in which case they would not be entitled to 
[1068] anything. 

THE COURT: My recollection is that I ruled at the close 
of the Plaintiff's case that as to Count One the issue was 
whether or not Blake had paid to Markowitz moneys which 
belonged to the Plaintiff that had not been paid to the 
Plaintiff. 

MR. FRIEDLANDER: I will limit myself to that if the 
Court please. 
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What evidence— 
THE COURT: When! so ruled, you made no contention 
| with respect to the rights under the contract. You said you 
were prepared to meet that issue. 
MR. FRIEDLANDER: We are. Let’s take that issue up. 
The burden is on the Plaintiff to show by evidence that 
we received money from Blake belonging to him, and the 
burden is not upon us to show that we didn’t. 
Now, it is conceded that all we got on the December 20 
' requisition was a sum which was $61,433 less than what we 
asked for. Whose burden is it to show what was the cause 
: of the reduction? When they claim we got their money, 
. isn’t it their burden of proof to satisfy by a preponderance 
of the evidence the question as to whether or not that 
[1069] $61,000 was a proper deduction from their claim? 
' Don’t they have to show something? Are we required to 
prove all of their case for them? 
Now, Your Honor says that if we received money which 
' belonged to them from Blake, then we are duty bound to 
| pay it to them. Now who has the burden of show that? 
What is the evidence that Your Honor has to submit to this 
. jury which would indicate that they are entitled to recover 
: from us funds which we received from Blake? 
They haven’t had any evidence in this case to that effect. 
The only evidence in the case has been the evidence we have 
: offered, and we have shown that there came a time in Feb- 
, ruary of 1964 when they reduced the requisition, and to 
my way of thinking it was proof certain that whatever 
reductions had been made before were included there. 
$107,511 taken off the sheet metal by count, by written 
document, undisputed by them. 
Blake was available as a witness if they wanted to dispute 
. it. Now what was that for? And why would we be now 
called upon to prove that the $61,000 which Blake didn’t 
pay us was for something else or for them? Why isn’t the 
burden on them to prove this? 
That is our position. We think we are entitled to [1070] 
a directed verdict. 
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MR. SACKS: If the Court please, in evidence we have 
requisitions showing that we have requisitioned Markowitz 
for $821,000. We have shown that these requisitions that 
we submitted they thereafter submitted to Blake, that Blake, 
on the basis of those requisitions, paid money to Markowitz. 

They now come along and say, yes, we were reduced 
$61,000 but they cannot tell you how that was pinpointed 
or designated, and yet they say it should be chargeable to 
us. Now, why or when, I do not know, but charge it to us. 

* * 

{1071] THE COURT: Yes. You recognize you do have 
the burden, don’t you? 

MR. SACKS: I am sorry? 

THE COURT: You recognize you do have the burden 
in this case. 

MR. SACKS: We had the burden to show—and I believe 
we have by the testimony—that we have performed work 
up to February the 15th, 1964. We had the burden to 
show that there was no legal right to terminate our contract. 
We had the further burden to show that Markowitz owed 
us, not what— 

* Ke OK 

[1074] THE COURT: Tell me, what is the evidence 
which you claim would support a verdict of the jury? 

MR. SACKS: The main issue is, first, whether or not 
there was due and owing to the Fox-Greenwald people, as 
of February 15, 1964, any sums of money from Markowitz 
for work done. 

THE COURT: Let’s stop right there. 

What is the evidence in the case that there was due and 
owing sums of money? 

MR. SACKS: The first evidence shows, and we will go 
to the percentage of completion which our testimony shows 
from all of the witnesses, including the expert, as to the 
percentage of completion of each individual building in rela- 
tion to the total contract. 

This establishes the work that had been performed. 

Our next evidence goes— 
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THE COURT: If you accept those figures, I don’t know 
: which ones you accept. There must be a half dozen differ- 
ent percentages testified to by different witnesses. 

MR. SACKS: That is the factual issue. 

THE COURT: I understand that. Do you accept any 
. one of those as sufficient to show this money due and 
owing? 

MR. SACKS: No question about it. That is, if you 
[1075] accept our figures. However, I must admit, if you 
: accept their figures, if the jury believes their figures, we have 
nothing coming. However, if the jury believes our figures, 
then we do have the amount of money coming that we are 
suing for. 

So it would depend as to which testimony they are going 
: to accept. If they accept ours, we are entitled to it. And 
: I will admit to the Court that if our figures are rejected, 
our percentage of completion is rejected, and they believe 
what their testimony adduced, then we are not entitled to 
recover. No question about it. I think that the issue is that 
| simple. Who will the jury believe, first, as to the percentage 
of completion; secondly, as to whether or not we had prop- 
' erly been performing our work; and thirdly, whether money 
was paid on the basis of the requisitions that we submitted. 

This goes all along, if the Court please. We cannot pick 
out one month’s requisition for this reason: If Your Honor 
will recall their testimony and I believe ours was that as 
each month progressed, you would make a total requisition _ 
and then give credit for the amount paid, and it would 
show an unpaid balance that you sought payment for. 
[1076] It wasn’t a question of month-to-month. You 
would merely add onto the total. 

Now this would have to go back to the very beginning 
of October ’62, because the requisitions—and Your Honor 
can examine them—are running requisitions. My claim is 
. that as of February the 15th, assuming that the contract 
' has been finished then, we would have been entitled to the 
i difference between the work we performed, amounting to 
$821,000, less the $640,000, plus the one item that was 
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paid thereafter, and this would make up our $197,000. This 
is the way we would be entitled to be paid and this is the 
way Markowitz would have paid us had there been no 
trouble. 

So I say that the issue before the jury is, first of all, did 
we perform this work that we say we did; and if we did, 
we are entitled to be paid. If we didn’t, that is the end of 
it. And secondly, whether or not Markowitz received the 
money, because Markowitz very well could have received 
money and disbursed it any way he pleased, because he said 
that each item was not earmarked for any particular sup- 
plier. 


* eX 


[1080] MR. SACKS: * * * This is the very reason. We 
could show the total payment, the gross payment, which 
we have done. We have showed that Markowitz has received, 
as of the time of the termination of this contract, more than 
he was entitled to. And we have shown this by their fig- 
ures. Based on their total contract to the date that they 


were terminated, they received more money than they 
should have received under the requisitions which were sub- 
mitted. 

This is the very thing that we were put in a position to 
do by showing the amount of money. Their total contract 
was only $4,850,000, and yet they had received almost 
$4,000,000 as of the date they were terminated. And I say 
that part of this $4,000,000 covered all of the money that 
was due and owing to us. 

This is the issue. In other words, to say to us, prove that 
this dollar belonged to you, none of the dollars belonged 
to us. It was paid to Markowitz and it was Markowitz’s 
obligation to pay it over. And this is the very reason that 
although Markowitz had been paid as he went along, he still 
did not pay his suppliers, one of which was us under a sub- 
contract, and this is the very reason why his bonding com- 


pany was in the case. This is the very reason. 
* * * 
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[1081] MR. SACKS: And this is the very reason why 
they were compelled to pay close to $700,000, although 
Mr. Markowitz had collected the money under the requi- 
sitions. Not only our money, but other suppliers’ money 
he had collected and these people reduced their claims to 
judgment and they were not paid by Mr. Markowitz: they 
were paid by the bonding company, these claims. And they 
were paid because the money had been received by Marko- 
witz under their requisitions but never paid to them. 

This is the situation we found ourselves in. In other 
words, they were getting the money but they kept using the 
money for purposes unknown to us and I assume the other 
suppliers. There isn’t a supplier who could come in and say 
that when you got $480,000, $28,252 was our money, be- 
cause this was impossible, and the trade doesn’t work that 
way. It is worked on the premise that as the contractor 
pays the sub, the sub should pay. 

* * * 

[1089] MR. FRIEDLANDER: * * * The only item on 
the whole requisition you see which we disallowed was sheet 
metal and they took off $61,433.19. The whole question 
before the Court now is who has the burden [1090] of 
showing—we have said, as far as we know there was no 
other dispute between us and the $61,433 represents a sheet 
metal deduction. We don’t know it because they didn’t 
write it down. But counsel could have called and produced 
evidence to prove his case. 

I say to Your Honor that when he finished his case origi- 
nally and we argued to the Court that the two things he 
could have done when he claimed the contract was breached 
were, one, to have sued for damages for breach of contract, 
and the other to treat it as a recision and sued for what he 
had paid; and he has proved neither. 

The whole question then was— 

THE COURT: Didn’t you agree the other day, I think 
it was Wednesday— 

MR. FRIEDLANDER: That is right. 

THE COURT: -—that this was a proper issue to submit 
to the jury? 
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MR. FRIEDLANDER: | agreed if he stood on that issue, 
I would stand on it. 

THE COURT: All right. 

MR. FRIEDLANDER: That is the issue and the whole 
question now is who has the burden of proving what the 
$61,000 reduction was, whether we have it or he has it. I 
{1091] say he has it. 

* Ke OK 

THE COURT: I am giving you an opportunity, Mr. 
Sacks, if you want to try and prove it. I will give you the 
opportunity to do so. 

* OK 

[1095] THE COURT: Do you want to call him as a 
witness? 

MR. SACKS: Your Honor, here is what he said: That 
if the Court will wait so that he can get these exhibits, 
[1096] whatever they are, he would be glad to come. He 
said without them he would strictly have to testify from 
memory, if you would want to accept that. He has a dead- 


line, he said, today at 5:00 p.m. to file a memorandum in 
the case pending between Blake and Markowitz. 

THE COURT: Couldn’t he be here on Monday with the 
exhibits? 


* * 


[1097] THE COURT: Do you agree that the issue is 
as restricted as Mr. Friedlander now says it is, $86,000, of 
which $58,000 have been paid on your account, so there is 
[1098] a matter in dispute of about $28,000? 

* *k * 

THE COURT: Do you want to get Mr. Bender on Mon- 
day? 

MR. SACKS: Yes, I would like to, Your Honor, if Your 
Honor thinks it is necessary. 

* ok 

MR. SACKS: Your Honor, how could they possibly make 
a deduction on the December requisition when they didn’t 
get this letter until February the 15th? He wasn’t even 
aware that he was— 
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THE COURT: The testimony in this case is that [1099] 
there was a deduction of $61,000. Whether there was or 
not, I don’t know. That is the evidence in the case at the 
present time. 

MR. SACKS: You mean that they are contending that 
it was actually deducted. 

THE COURT: Yes. 

MR. SACKS: In money? 

MR. FRIEDLANDER: Oh, yes, sir. We got paid $61,000 
less than we had requisitioned. And the records show that, 
' Blake’s records show it. The auditor saw Blake’s records 
and testified to it. 

MR. SACKS: Well then, I suggest, Your Honor, I just 
| gan’t picture how this could be. In any event, then I think 
Mr. Bender’s testimony as to whether or not the $61,000 
was deducted from the December requisition would be 
important. 

THE COURT: I think it would, too, if you dispute it. 

MR. SACKS: As he said to me, how could we make a 
deduction we weren’t even aware of until February. 

THE COURT: Well, I will give you a chance to get him 
' in on Monday. I will continue the case until Monday. 

* * O* 
(1104] 
STANLEY SEYMOUR BENDER 
was called as a witness by the Plaintiff and, having been 
[1105] first duly sworn, was examined and testified as fol- 
lows: 
DIRECT EXAMINATION 
BY MR. SACKS: 
* * * 

[1106] Q. Now, Mr. Bender, do you have with you or 
have you familiarized yourself with what is known as Requi- 
sition No. 17 that you received from Markowitz Bros.? A. 
Yes, I have. 

Q. In that Requisition 17, did this cover a period from 
November to December the 15th? A. November 21 to 
December 20. 
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Q. And this was received by your company with a date 
of December the 20th, 1963? A. Yes, it was. 

Q. Would that have been known as the December requi- 
sition? A. Yes. 

Q. Now, can you tell us what the gross amount of that 
requisition was? A. $4,241,224. 

Q. Now, was that requisition eventually paid by Blake 
Construction to Markowitz Bros.? A. Yes, it was. 

Q. Can you tell me whether or not that particular requi- 
sition was reduced in any amount? A. Yes, it was. 

Q. Can you tell me the amount of the reduction? 
[1107] A. Approximately $40,000. 

Q. Can you tell us from your records what was the basis 
of that reduction, that is, what did you use to compute the 
deduction? A. There was a deduction of 30-some-odd 
thousand dollars for the insulation work, and some $9,310 
for mechanical errors that were made in computations on 
Markowitz’s requisition. 

Q. In computation? A. Yes. 

Q. Now, when you said insulation work, did that refer 
to the sheet metal work? A. No, it did not. 

Q. Did you on your December requisition deduct or re- 
duce the amount of the requisition as a result of sheet metal 
work? A. No, I did not. 

Q. Now, Mr. Bender, I direct your attention to the board 
here. You will see a figure of $86,709.45, which has been 
testified to as being a December requisition submitted by 
Fox-Greenwald to Markowitz Bros. 

You will then see a deduction of $61,433.19, which has 
been testified to as having been reduced from the Fox- 
Greenwald requisition as a result of sheet metal work. 

[1108] I ask you whether or not those figures are cor- 
rect in so far as the reduction is concerned based on sheet 
metal work? A. Not in my payment to Markowitz, no. 

Q. And your records show that there was no such 
deduction made for sheet metal work on the December 


requisition? A. That is correct. 
* * * 
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[1110] Q. Now, have you paid anything to Markowitz 
Bros. since January the 29th and January the 30th, 1964? 
A. No, I have not. 

Q. Can you tell us why no payments were made, for 
example, on the January requisition? A. In recomputing 
Markowitz’s requisitions, we determined that he had been 
over-requisitioned, and there was no money due him. 

Q. Isn’t it a fact, Mr. Bender, that Markowitz had been 
over-requisitioning all along the job? A. Yes, he had. 

Q. And did you find this out by contacting various sup- 
pliers? A. Well, in recomputing his various requisitions, we 
made a number of deductions from his requisitions, starting 
in June of 1963. 


* * * 


[1111] 
CROSS EXAMINATION 
BY MR. FRIEDLANDER: 


xe 
* (1121) 


Q. Now do you recall either on the 14th at a meeting, 
' or the 11th, if you originally were correct, that you told 
Ben Markowitz that he was over-requisitioned on the sheet 
metal work and you would show him where he was over- 
requisitioned? [1122] A. Yes, I discussed that with Mr. 
Markowitz. 

Q. And you said to him that in spite of his requisition 
| for January 20, he wasn’t due any money because he had 
over-collected on the sheet metal, did you not? A. Over- 
: collected on various subcontractors that were working for 
him. 

Q. Mr. Bender, tell us, did you or did you not tell him 
that he had over-requisitioned on sheet metal? A. Yes. 

Q. And did you not insist that you get a firm figure on 
percentage of completion of sheet metal before you would 
| ever pay him a dime? A. I sent him a letter, yes. 

Q. And did he give you then a report which had been 
| made by an independent agency or did he give you a report 
made by one Davis? A. I never received any report, no. 
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Q. Did you receive a letter from him in which he set up 
the correct amount of sheet metal work? A. Who? 

Q. Did you receive a letter from Davis or from Grady * 
Lawrence? A. I received a letter from Grady Lawrence. 

[1123] Q. Now-that letter of February 15 was_the | 
result of your demand that you find out or be given firm 
information about how the sheet metal work had been. 
done? A. That is correct. 

Q. And asa result of that, how much did you deduct 
from the money that was due Markowitz? A. Without hav-° 
ing the requisition here, I wouldn’t be able to compute it. 

Q. I will give you the requisition, sir. I will hand you 
the requisition. UeciGuaoe 

I think it is‘right in front of you. I think I gave you the 
January requisition. A. Yes. 

THE COURT: If I am not mistaken, I understood him 
to say that requisition hadn’t been paid. 

MR. FRIEDLANDER: He hadn’t paid it. 

THE COURT: How could he deduct anything from it? 

MR. FRIEDLANDER: He changed it and refused to pay 
it. 

THE COURT: I understand that. The question before 
me is what has been paid Markowitz. 

MR. FRIEDLANDER: I think, if Your Honor please, 
the question before the Court is whether or not Fox-Green- 
wald [1124] is entitled— 

THE COURT: I don’t see how any deductions he made 
in the January requisition is relevant in view of the fact it 
has not been paid. 

MR. FRIEDLANDER: Well, the point is, we are discus- 
sing, if Your Honor please, how much work Fox-Greenwald 
did. 

We have had the testimony of Davis and the testimony 
of the expert— 

THE COURT: Are you relating your testimony to the 
percentage of completion of the work? 

MR. FRIEDLANDER: Yes, sir. 

THE COURT: To that area of the question. All right. 
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BY MR. FRIEDLANDER: 

Q. What percentage of completion of the sheet metal 
work did you allow in your computation? A. $666,491.55. 
xe 

[1144] BY MR. FRIEDLANDER: 

Q. I show you Defendants’ Exhibit 32, which has on it, 
Statement of Account, Requisition, $4,062,977, and it is 
dated the 29th of January. 

[1145] I show you Defendants’ Exhibit 33, which is 
dated the 30th of January, the next day, and has, Requisi- 
tion, $4,200,947. 

Now, what was the change in your thinking between the 
29th of January and the 30th of January which changed the 
figure approved in the requisition? A. I didn’t voucher this 
in our books. 

Q. What? A. If you look at the bottom of the check, 
apparently the person in my office that had made up this 
requisition had vouchered it in two sections. 

Q. Well now, the figure you gave us— 

THE COURT: Do I understand you mean it relates to 
one requisition, two vouchers for one requisition? 

THE WITNESS: Yes. One is 2421 and one is Voucher 
No. 2422. 

* * * 

(1147] 

REDIRECT EXAMINATION 
BY MR. SACKS: 

Q. Mr. Bender, under Defendants’ Exhibits 32 and 33— 
on 32 it shows you paid $100,000 to Markowitz Bros., and 
on 33 it shows that you paid $136,183.64, one dated the 
29th of January, one dated the 30th of January, 1964, 
making a total of $236,183.64. 

I ask you whether or not, when these checks were paid 
in January, you made any deduction for sheet metal work 
on the December requisition that was submitted to you? 

{1148] MR. FRIEDLANDER: I think he has answered 
the question. 

THE WITNESS: No, I have not. 
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* ke OK 


MR. FRIEDLANDER: I don’t know whether I should 
go on the record. ; 

This is a motion for directed verdict at the conclusion 
of the reopened case. 

{1149] In so far as the bonding company is concerned, 
if the Court pleases, Your Honor will note from the terms 
of the bond that if this is a claim for misuse of someone 
else’s funds, then, of course, the bonding company has no 
liability because the bond very clearly limits the liability in 
the words— 

May I have that bond? 

Your Honor will see that this bond says: 

“The condition of this obligation is such that if 
the principal shall promptly make payment to all 
claimants as hereinafter defined, for all labor and 
material used or reasonably required for use in the 
performance of the subcontract...” 

Now in this case the Court has heard from the lips of the 
Defendant, the last witness, that there came a time when 
they finally determined how much work had been done, 
and Your Honor has the figure written down, which shows 
that it is a sum less than the amount they have received 
and, therefore, there is no basis upon which they claim 
work and labor. They haven’t proved any. 

Now the basis of their case is, as I understand it, that 
they requisitioned certain funds, and that we then requisi- 
tioned Blake, Blake requisitioned the Government.[1150] 
Blake got certain moneys and they turned it over to us and 
that we didn’t give money which we had received for Fox- 
Greenwald to them. 

The basic question of the case is, what were they entitled 
to? Your Honor knows there was a $40,000 dispute on one 
item. Your Honor also knows that in this item of dispute it 
has never been determined. Your Honor also knows that 
there is no evidence in this case of what work they did, 
what labor they furnished, what materials they furnished. 
It is a broad-brush approach in which they mere[ly] say, 
we put in requisitions and we weren’t paid. 
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Now, it is impossible, if the Court please, to ignore the 

| terms of the contract. In this contract, as Your Honor has 
noted before, it provides: 

“Providing satisfactory progress is being made in 
the execution of this contract, partial payments will 
be made in accordance therewith as payments are 
made by the owner and/or general contractor.” 

So, therefore, strictly in accordance with the contract and 

| in accordance with the practice, they would have to show 
that they were entitled to partial payments in accordance 
with the contract, and to do that, they would have to show 
what they had done. 

i [1151] Now, with the filing of the requisition which 
was submitted to Blake with the definite statement that 
they were over-requisitioned and we didn’t approve that 
sum, we finally reach a point where we have not received 
from Blake either $91,000, if you figure the retained per- 
centage one way, or $61,000, if you figure it the other; and 
Blake says they had a right to deduct this sum. 

Now, they say that the deduction was made for other 

' items, mechanical errors, mathematical errors, or what have 
you. But the point is, what was Fox-Greenwald entitled to 
at any time during this proceeding? The only time that we 
have a firm picture is in February when they are discontin- 
ued and terminated, and we know that they have been paid 
for all the work which Markowitz is prepared to requisition 
for and which Blake is prepared to honor. 

Now, had they attempted to show what work they had 
done, what materials they had furnished on the quantum 
meruit basis, we would have a measure of dispute. But they 
have elected to treat this entire proceeding as one of a battle 
of requisitions, which is not before the Court. It is not 
proven. 

Now, Your Honor said during the course of the argument 
on directed verdict at the conclusion of their [1152] prin- 
cipal case, that you understood that the claim of the Plain- 
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tiff was that we had collected money which in truth and 
fact belonged to them. 

Now, what evidence does the Court have in order to 
determine that fact? You have a statement of Mr. Bender 
that he didn’t deduct for sheet metal. But we have his 
statement also that the sheet metal was behind and that 
finally before he made the January payment, they had called 
that to our attention. Finally, in February, he took the fig- 
ures that we had submitted on completion, and he then 
recomputed the cumulative claim of Markowitz, reducing 
it, as the Court sees from the written documents, to a point 
where we had overpaid Fox-Greenwald. 

I repeat that the bond does not cover a fraud case, if that 
is what this is, nor a case for misuse of other’s funds. It 
is not a fiduciary bond. It is for materials and labor, un- 
proven in this case. 

THE COURT: Mr. Sacks. 

MR. SACKS: If the Court please, I was under the 
impression that we had argued this portion of it and I 
_thought that this was being confined to a determination as 
to whether or not any money had been paid under the 
December requisition and whether a deduction had been 
made on the basis of sheet [1153] metal work. 

Our testimony appears to be the December requisition 
was paid, that it included sheet metal work, that there was 
no deduction made whatsoever as far as the sheet metal 
work was concerned. I don’t think that there is any evi- 
dence at least that has been produced on behalf of the De- 
fendants which disputes this. 


I now say to the Court that at the least it has now 
become a question of fact as to whether or not it has been 
paid or not paid, and the only testimony we have at this 
point is that it has been, and this testimony stands unre- 
butted. 

Now, if the Court please, the question of the percentage 
of work or satisfactory progress: Testimony has been 
adduced on behalf of the Plaintiff, it has been adduced on 
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behalf of the Defendants, and I certainly feel that the very 
function of the jury is to make this factual determination 
as to whose testimony they are going to accept. 

I, therefore, think that we have made a proper case, if 
the Court please, that we have submitted proof of our 
work. Each requisition shows a breakdown all the way 
down the line with numbers as to the amounts claimed, the 
work [1154] performed, the materials supplied, the balance 
due under the requisition. And as Mr. Bender said, even 
as to the recomputed requisition, it was never paid and I 
don’t understand how you deduct from something you 
don’t even pay; but even taking that into consideration, he 
said that he did this relying only on the communication he 
received from Markowitz Bros., not on his own computation, 
not on his own survey, not on his own research. He did it 
because after our contract was terminated, he received that. 

I respectfully submit to Your Honor that we have made 
out a proper case and the motion should be denied. 

THE COURT: Do you want to say anything further? 

MR. FRIEDLANDER: Yes. I want to say to Your 
Honor that we are talking about a sum of money-it is con- 
ceded, I presume from the figures, that $86,709.45, under 
his theory, would be the measure of his claim; and he 
admits that they received $58,658.52, adding up $32,000, 
$17,000 and $9,000, which had nothing to do with the 
November requisition. So you are dealing with a claim, he 
claims $28,050.93. Now certainly of the $41,000 which 
Mr. Bender said he deducted from Markowitz, for other 
things—he said $41,000, you have $61,000 shown by his 
admissions in examination by me—you do not have, if Your 
Honor please, any substantial [1155] sum in dispute in this 
case. 

MR. SACKS: We do not stipulate that, Your Honor. Our 
proof shows that we gave them credit for $32,000 and 
$17,000. We credited them with that. The total sum of 
$49,000 appears in one of our exhibits as being credited to 
their account. 

THE COURT: I think there is a jury question. I will 
deny the motion. 
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* * * 


[1156] THE COURT: Well, let me read to you what 
I have in mind giving the jury. I wish both of you would 
listen to it very carefully because it is my understanding of 
the issues in the case. 

This will be by way of summary. 

Having in mind what I have said to you with respect to 
burden of proof, in order for the Plaintiff to recover in this 
action, it must establish by a preponderance of the evidence 
these contentions: First, that as of the termination of the 
contract on February the 15th, 1964, it had performed 
work under the contract for Markowitz for which it had not 
been paid in full, and there was a balance due it in such 
amount as it shall prove by a preponderance of the evidence. 

[1157] Iam not going into the figures to tell them what 
amount they shall determine. 

The first one is: That they must prove that there is due 
Plaintiff for work performed some amount which the Plain- 
tiff has the burden of proving. 

Second, that Markowitz has received from Blake a sum 
or sums of money for the benefit of the Plaintiff, part of 
which it has not paid to the Plaintiff or on its account. 

That is the second item, as I understand it. 

The Plaintiff must prove by a preponderance of the evi- 
dence each of these two contentions. If the Plaintiff fails 
to prove either of these contentions, then your verdict must 
be for the Defendants. If the Plaintiff proves by a prepon- 
derance of the evidence both of these contentions, then the 
Plaintiff is entitled to recover such amount as you find is 
due and owing for work performed, provided that said sum 
shall not exceed such amount as you may determine has 
been paid by. Blake to Markowitz and not paid over by 
Markowitz to Fox-Greenwald or for its benefit. 

MR. FRIEDLANDER: Well, I would like counsel to 
state to the Court—I think we are entitled to have it—does 
he claim that the $32,000- 

THE COURT: It is a matter of argument which he can 
[1158] make to the jury. I think I have stated the prin- 
ciples that are controlling in this case. 


JA 88 


MR. MYERS: If Your Honor please, it seems to me 
there is one thing that belongs in here. Whether or not we 
got money from Blake, he still has to show that he has 
complied with the subcontract and is entitled to the money. 

THE COURT: I said that first. He is entitled to this 
money for work performed which was due him on February 
15. 

MR. MYERS: The contract has a payment schedule and 
it says specifically what has to be done in order to be 
entitled to that money. 

THE COURT: I think I have covered it. Plaintiff has 
got to show under its contract it has not been paid in full 
and there was a balance due it in such a manner as it shall 
prove by a preponderance of the evidence. 

Do you have any objection to it? 

MR. SACKS: No. 

THE COURT: What do you say? 

MR. FRIEDLANDER: We would take exception to it 
on the ground there is one more step. 

THE COURT: Let me read this to you also. This is 
what I propose to read subject to any change which you 
[1159] tell me I should make and which I agree with. 

This would be my opening statement to the jury. 

This suit which is being submitted to you for your deci- 
sion today is that of Fox-Greenwald Sheet Metal Company, 
Inc., a corporation against Markowitz Bros., Inc., a corpora- 
tion, and Continental Casualty Company, in which the 
Plaintiff seeks to recover from the Defendants money which 
the Plaintiff contends is due and owing by the Defendant 
Markowitz to the Plaintiff for work performed on Phase II 
of the National Bureau of Standards located in Gaithersburg, 
Maryland prior to termination of its contract on February 
15, 1964, and which sum the Plaintiff contends that Marko- 
witz had received for the benefit of the Plaintiff from the 
general contractor of said project, Blake Construction Com- 
pany, Inc., and the Defendant refused to pay over the same 
to the Plaintiff. 

That is simply a summary statement. I then go on to 
State: 
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The Defendants contend that the Plaintiff had been paid 
in full for all work performed by Plaintiff on the date of 
termination of the contract, namely, February 15, 1964. 
The Defendants further contend that the Defendant Marko- 
witz had paid to the Plaintiff or for its account sums in 
excess [1160] of the total moneys received by Markowitz 
from Blake for the account of the Plaintiff and, therefore, 
the Plaintiff is not entitled to recover any sum in this action. 

MR. FRIEDLANDER: I think one other thing they have 
to do under the contract. In order to get paid, they have 
to comply with certain things. Clearly when they had the 
liens established and they wouldn’t give a bond— 

THE COURT: You are arguing a matter of law which 
I am not going to submit to the jury. 

* ok 


[1214] 


COURT’s CHARGE 
THE COURT: Ladies and gentlemen of the jury, as you 
know from your prior experience in serving as jurors, this 


case has now reached the stage where it becomes my duty 
to charge you on the law and it is your duty as jurors to 
accept the law as I give it to you and apply it to the facts 
as you determine from the evidence in this case. 

This, as I figure it, is the eighth court day of this trial. 
In the course of those eight days, you have heard testimony 
from a number of witnesses and you have heard arguments 
of counsel. I am going to try to give you the issues which 
you are called upon to decide clearly and distinctly, I hope. 

I want to say this to you now. I, personally, am deeply 
appreciative of the attention which you have given to the 
case throughout the course of the trial. I appreciate the 
attention you have given me from time to time, and I will 
appreciate it if you will pay close attention to what Iam 
about to say. 

It may surprise you to find that I am going to say 
so little because, frankly, while there has been much 
evidence in this case, the issues which you are called upon 
to decide are very few. I am going to try to state those 
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issues to you [1215] very clearly and simply. You may not 
have as easy a task in resolving those issues as I am going 
to have in stating them to you. 

This is a suit which is being submitted to you for your 
decision in that Fox-Greenwald Sheet Metal Company, Inc., 
, a corporation, has sued Markowitz Bros., Inc., a corpora- 
tion, and Continental Casualty Company, in which the 
Plaintiff, Fox-Greenwald Sheet Metal Company seeks to 
recover from the Defendants money which the Plaintiff con- 
tends is due and owing by the Defendant Markowitz to the 
Plaintiff for work performed on Phase II of the National 
Bureau of Standards, located in Gaithersburg, Maryland, 
prior to termination of its contract on February 15, 1964, 
and which sum the Plaintiff contends that Markowitz had 
| received for the benefit of the Plaintiff from the general 
contractor, Blake Construction Company, Inc. and the 
Defendant refused to pay over the same to the Plaintiff. 

That is the Plaintiff's contention. First, that a certain 
amount of work had been performed on the date of termi- 

' nation, for which moneys were due it, and that Markowitz 
had received funds for the benefit of the Plaintiff and failed 
to turn them over. 

[1216] The Defendants contend that the Plaintiff Fox- 
Greenwald had been paid in full for all work performed by 
: the Plaintiff on the date of termination of the contract, 
| namely, February 15, 1964. The Defendants further con- 
tend that the Defendant Markowitz paid to the Plaintiff or 
for its account sums in excess of the total moneys received 
by Markowitz from Blake for the account of the Plaintiff 
and, therefore, the Plaintiff is not entitled to recover any 
sum in this action. 

They are the simple issues which you are called upon to 
decide under all the evidence in this case. 

As I said to you a few moments ago, it becomes my duty 
to charge you on the law, and it is your duty to apply the 
law as I give it to you. But you are the sole judges of the 
: questions of fact in this case and you base your judgment 
upon the evidence which you heard during the course of 
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this trial in the form of testimony of the witnesses and the 
exhibits which have been received in evidence. 

In performing your duty as jurors, you are expected to 
weight the evidence objectively and dispassionately, with- 
out any considerations of sympathy for or prejudice against 
any of the parties to this proceeding. As I said, you are the 
judges of the questions of fact. You are performing an 
[1217] important judicial function, and I am sure you will 
act and make your decision in a judicial manner. You must 
not under any circumstances speculate or indulge in con- 
jecture with respect to any of the issues of fact you are cal- 
led upon to decide. You base your verdict upon the testi- 
mony of the witnesses, the exhibits which were received in 
evidence and the inferences reasonably deductible from the 
testimony of the witnesses and the exhibits. 

I said to you that your verdict is based upon the evi- 
dence. Clearly, the statements of counsel are not evidence. 
At the opening of this trial counsel told you what they 
expected the evidence to be. This moming and this after- 
noon you have had the benefit of the arguments of coun- 
sel as to their versions of the evidence and their interpre- 
tation of the evidence. If your recollection of the evidence 
or your interpretation of the evidence is different from that 
of counsel, it is your recollection, it is your interpretation 
which is controlling because you are the ones to decide this 
case, basing your decision on the evidence which you heard 
in the course of this trial. 

Now there is a principle of law which I assume you have 
heard before. Hopefully I say that you have been sitting 
in other cases during the month. At least I hope [1217-A] 
some of you have. This principle of law is controlling in 
all contested cases of litigation and it deals with what we 
call the burden of proof, because in this case the Plaintiff 
has the burden of proving its case, namely, that it has 
money coming to it under this contract, under the instruc- 
tions which I shall give to you. 

The principle which applies is, the party who asserts the 
affirmative of an issue has the burden of proving it. This 
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burden he must carry by what is termed a preponderance 
of the evidence. Preponderance of the evidence means such 
evidence as when weighed against that opposed to it has a 
more convincing force. It is a question of quality and not 
of quantity, which is to say that it is not necessarily deter- 
mined by the number of witnesses or documents bearing on 
a certain version of the facts. Should you believe that the 
evidence bearing on any essential point is evenly balanced, 
then your finding as to that point must be against the party 
carrying the burden of proof. 

In determining whether any question has been proved by 
a preponderance of evidence, you should consider all the 
evidence bearing upon such question regardless of who pro- 
duced it. A party is entitled to the same benefit from the 
evidence that favors him when produced by his adversary 
{1218] as when produced by himself. 

As I said just a moment ago, but putting it another way, 
you are not bound to accept or to decide in conformity 
with the testimony of a number of witnesses which does 
| not produce conviction in your mind as against the declara- 
tion of a lesser number of witnesses or other evidence which 
does appeal to your mind with more convincing force. You 
are not to decide an issue by the simple process of count- 
ing the number of witnesses that testified for the opposing 
, sides. The final test is not in the relative number of wit- 
| Nesses but in the relative convincing force of the evidence 
| which may be offered in support of or against any particu- 
lar proposition. 

In a case of this character as, indeed, in any contested 
case where there is testimony on two sides, in performing 
| your duty as jurors, one of your important responsibilities 
is to determine the weight to give to the testimony of each 
witness who appeared before you. In other words, as we 
| put it, to pass upon the credibility of the witnesses whom 
| you saw and listened to during the course of this trial. You 
| must determine what weight should be given to the testi- 
| mony of each witness whom you heard and saw. 

{1219] In judging the evidence, as I said, you must 
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necessarily evaluate the testimony of individual witnesses. 
Only thus can you determine the truth, and it is the truth 
which you must seek. In weighing the testimony, you have 
a right to consider the manner of testifying, whether the 
witness on the stand was evasive, whether there was a ten- 
dency to distort or exaggerate, or whether the witness was 
frank and candid in his testimony; also, whether the witness 
has any interest in the outcome of this proceeding or its 
results or friendship or animosity towards persons concerned 
herein. 

You may consider the reasonableness or unreasonableness, 
the probability or improbability of the testimony of a wit- 
ness in determining whether to accept it as true and accu- 
rate or the contrary; also, whether the witness’s testimony 
was consistent or was contradicted with respect to material 
facts. 

You may consider the appearance, manner, demeanor and 
conduct of each witness who appeared on the stand, which 
is simply another way of saying what we all do in ordinary 
life. You may consider whether the witness looked and 
acted as if that witness were telling the truth fully, frankly, 
honestly and freely, what that witness knew to be so or the 
[1220] contrary. You may take into consideration all those 
factors shown by the evidence which reasonable people take 
into consideration when they come to determine the dif- 
ference between truth and untruth and truth and half truth. 
In other words, you should base your verdict upon that tes- 
timony which you believe to be true. 

At the commencement of what I started to say to you, 

I outlined to you the contentions of the two parties with 
respect to the issues you are called upon to decide. Having 
in mind what.I have also said to you with respect to the 
burden of proof, I want to restate the issues which you are 
called upon to decide under the evidence which you have 
heard. 

You will observe very carefully that Iam not commenting 
on the evidence. There is considerable conflict in the evi- 
dence. There is considerable conflict in the interpretation 
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of the evidence. That is your responsibility and not mine. 
It is my responsibility merely to state to you what are the 
issues you are called upon to decide. I am now going to 
do it in another way which I hope is simple and clear. 

Having in mind what I have said to you with respect to 
burden of proof, in order for the Plaintiff to recover in 
this action, it must establish by a preponderance of the evi- 
dence these contentions: First, that as of the termination 
of the contract on February 15, 1964, it had performed 
work under the contract for Markowitz for which it had not 
been paid in full, and there was a balance due it in such 
amount as it shall prove by a preponderance of the evidence. 
In other words, it is for you to decide, first, that work had 
been performed under the contract for Markowitz for which 
it had not been paid in full; and if you determine that, then 
you determine the amount so due. 

Now the second element which the Plaintiff must prove 
by a preponderance of the evidence is: That Markowitz 
received from Blake a sum or sums of money for the bene- 
fit of the Plaintiff, part of which it has not paid to the 
Plaintiff or on its account. 

The Plaintiff must prove by a preponderance of the evi- 
dence each of these two contentions. If the Plaintiff fails 
to prove either of these contentions, then your verdict must 
be for the Defendants. If the Plaintiff has proved by a pre- 
ponderance of the evidence both of these contentions, then 
the Plaintiff is entitled to recover such amount as you find 
is due and owing for work performed, provided that said 
sum shall not exceed such amount you may determine has 
[1222] been paid by Blake to Markowitz and not paid over 
by Markowitz to Fox-Greenwald or for its benefit. 

They are the issues you are called upon to decide. I hope 
I have made them clear. If in the course of your delibera- 
tions they seem complex or complicated, if you will let me 
know, I will be glad to restate them to you, if you wish me 
to do so. 

They are the issues of fact which you are called upon to 
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decide. If under these instructions you find that the Plain- 
tiff is entitled to'recover, your verdict will be in favor of 
the Plaintiff against the Defendants, both Defendants, for 
such amount as you find it is entitled to recover. If you 
find that the Plaintiff is not entitled to recover under these 
instructions, then your verdict will be for the Defendants. 

In reaching your verdict, if in the course of your delibera- 
tions you should have occasion to communicate with me 
about any matter, I want to admonish you at no time to 
tell me how you may be divided. In other words, if in the 
course of your deliberations some are in favor of the Plain- 
tiff and some in favor of the Defendants, don’t tell me 
about it in any communication you have to send to me. I 
want to know when you have reached a verdict, which must 
[1223] be the unanimous verdict of all twelve members of 
the jury. 

If in the course of your deliberations you want any or 
all of the exhibits which have been received in evidence, you 
may let me know and I will see that you get them. 


Do counsel have any matters to take up with the Court? 
-—* * 


[1224] MR. FRIEDLANDER: Might we note for the 
record exception on these grounds: We think the Tequire- 
ment of the Plaintiff is to prove that we breached the con- 
tract and under the terms of the contract they have com- 
plied with the paragraphs which entitle them to be paid. 

THE COURT: Very well. 

MR. FRIEDLANDER: We will reserve— 

THE COURT: Do you have anything? 

MR. SACKS: No. 

xe * ; 

[1237] THE COURT: Bring in the jury with the fore- 
man in the rear. 

(Whereupon at 3:30 p.m., the jury returned to the 
courtroom.) 

[1238] THE CLERK: The foreman of the jury please 
Tise. 

Mr. Foreman, has the jury agreed upon its verdict? 
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THE FOREMAN: Yes. 

THE CLERK: Do you find for the Plaintiff Fox-Green- 
wald Sheet Metal Company, Inc., a corporation, against the 
Defendants Markowitz Bros., Inc., and the Continental Cas- 
ualty Company? 

THE FOREMAN: The jury found for the— 

A JUROR: No, no. 

THE FOREMAN: The jury found for the Plaintiff on 
both counts. 

THE CLERK: In what amount? 

THE FOREMAN: Plaintiff is entitled to recover $103, 
458.91. 

THE CLERK: Members of the jury, your foreman says 
your verdict is for the Plaintiff against both Defendants in 
the sum of $103,458.91, and is this your verdict, so say 
you each and all? 

(Whereupon the jury indicated in the affirmative.) 

THE CLERK: This is as to both counts? 

THE FOREMAN: Yes. 

THE COURT: Members of the jury, you may recall that 
at the close of the Plaintiff’s case which, as I remember it, 
[1239] was last Wednesday, I excused you for the latter 
part of that afternoon because there were some indications 
there were some legal questions to be discussed with the 
Court. Then on the next morning I think you waited an 
hour or more before you were brought in from the jury 
room because we were still arguing the law. 

I should tell you now what that was about. You may 
not remember but this suit was not in two counts. It was 
in five counts. 

The second count was for damages for breach of contract. 
The third count claimed malicious interference and destruc- 
tion of business; and the fourth count alleged conversion. 

After the argument of counsel on last Wednesday and 
Thursday morning, I ruled as a matter of law that there was 
not sufficient evidence to go to you on any of those three 
counts. In other words, that the verdict should be in favor 
of the Defendants with respect to those three counts. 
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I didn’t tell you about that at the time because I didn’t 
want you to be influenced one way or the other by views 
of the Court on those other three counts. But I am sure 
you are aware of the fact that the only counts I [1240] 
submitted to you were the first count for moneys due, al- 
legedly due under the contract for work performed up until 
that time, and the fifth count which was against the bond- 
ing company. 

You have returned your verdict in favor of the Plaintiff 
on the first and the fifth counts. I am now instructing you 
as a matter of law to return a verdict in favor of the De- 
fendants on the second, third and fourth counts. 

Will you take the verdict. 

THE CLERK: Yes, Your Honor. 

Jurors, please stand. 

Members of the jury, by direction of the Court, your ver- 
dict is for the Defendants as to Counts 2, 3 and 4, and this 
is your verdict so say you each and all? 

(Whereupon the jury indicated in the affirmative.) 

THE COURT: Now that you have completed your work, 
I want to thank you for your services. 

You may be seated for a moment. I just want to say 
this to you: This was a hard case. It is obvious that you 
gave very close attention not only during the course of the 
trial but I think it is pretty obvious that you spent a lot of 
time in coming to your verdict. I think you [1241] per- 
formed your duty very conscientiously. I want to express 


my thanks to you. * * * 
** * 
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ME CONDTIONNG YOMUrH2 | STARZI3S CEA p COM. “OIAL AND IXSUSTRIAL S257 METAL WOOK 


6109 CCH Sh 
WEES, KD. 


-FOX-GREENWALD SEEET METAL CO. INC. 
, SHEET METAL CONTRACTORS ff cose MAnsoy sist 
: EQNVR 16, CSLCRADO 
‘ icky 00701 
PILED | 


JAN 3 
ROBE 16 as ere 15 1965 | 
KT M4, SlEARGs Sih 


Markowitz Bros., Inc. 
4808 Auburn Avenus 
Washington 14, b. c, 


Re: National Bureau of Standards, Phase II 
Gaithereburg, Maryland 


Contract $1,050,000.00 
Work completed to date and material on job site: 


Building 102 $232,187.36 
Building 301-3-4 _ + 160,795.82 
Building 245 * 267,446.6 


$660,429.83 
Less 10% Retention ! ; 66 042.98 


$594,386.85 
Amount Paid to Date 433,405.30 
Balance Due to Date $160,981.55 
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in CoNeIONO VENTILATIN STAINLESS Stee Cf “IRCIAL AND INDUSTRIAL SKE 2 AL WORK} 
<2” ¢ £ 


: , ; oe 5101 Citi "92 STREET 
FOX-GREENWALD SHEET METAL CO., INC. sPrce tnd | 


LLL 
SHEET METAL CONTRACTORS +. _ 4209 KEARTIEY STREET 


FILED y, a bc 
PCLT Y} 
JAN 1G 1967 Micra 


ER] if, SIEARis, CLERK jee 
ROB Ah atlua 3 


Fox-Greenwald vy. Markowitz Bros. 


Narkzoutiz Brose, Ince 7Csho#1693-6'r 
4808 Auburn Avemme 
Washington 14, D. C. 


Re: National Bureay of Sandards, Phase II 
Gaithersburg, Narylund 


Contract $1,059 ,030.00 


Back Charge #4342 (30.59) 
Chanze Ordor #2 802 


320K 9455.75 
Wort completod to date and zaterial on job site: 


Building 101 seh: : % 265,905.39 
Building 21~-3- 155,398.03 
: Building 2hs 2252717 027 
me 95h 0% .82 cm 
Lesa 10% Retention 733i108.08 
675,672.74 
Asiount Paid to Date - : 532,405.20 * 


Balance Due to Date | S 145,257.44 
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PLAINTIFF'S EXHIBIT 14 cod ” | Le Gb~hy 
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V INSURANCE COMPANIES 
CONTRACT BOND STATUS IQURY F | L E D 


JUN 9 1967 


SOND NUMSCA YA 


ADORESS ROBERT NL STEARNS, Clerk 


oatz Jan. 17, 1964 


Markowitz Bros., Inc. 
Bethesda, Md. 


Mr. Fred M. McGilvray, 
i. Vice President "| 


THIS COMPANY IS SURETY ON THE BOND OF Fox-Greenweld Sheet Metal Co. , Inc., Hyattsville, Md., 
for subcontract for sheet metal work, National Bureau of Standards, Phase II, 


Gaithersburg, Md. 
050,000 


—CONTRACT PRICE 5 1,050, eee ees a 
IT 1S NECESSARY TO KEEP IN TOUCH WITH ALL CONTRACTS BONDLO BY US SO THAT PROPER SERVICE MAY BE REMODZHED 


WE WILL APPRECIATE YOUR INPOAMING US OF THE CUMAENT STATUS OF Tht AGQVE COMTAHAGE 


VOmyY Tee vy Verte 
MRMCAM INSURANCE COMPANY 
ATED INDEMNITY Conteo 
TAN AUTOMOBILE Tsui 


IF WOaS [9 COMPLETED: oan W. Erb 


AS WOAK @€6N COMPLETE AND ACCEPT ER? iF 30 Ale 


HAS NOTICE OF COMPLETION Been HECORMENY (fF 8Q. PAtse 


HAS FINGAL PAYMENT GEREN MADE! te hoe. reer 


WHAT WAS FINAL TOTAL CONTHACT PRICE (HCL ONG EATHAS ETC $ 


Wor 18 NOT COMPLETED: 
{ 72% (b2/3 4 L/RSrnosane Child QF GOMPLETIONT August 1964 : 
5 91, 978, 59 AMGLING Hah AINED yOh, Q- 42, 48 


PERCENT COMPLETED TO DATE! 


AMOUNT PAIO TQ CONTRACTOR TO DATE % 
G 
1S WORK PROGRESSING SATISFACTORILVE yes 


HAVE ANY PAYMENTS BHE CONTHAGTOR Meet 433IGhERT na knawledse 
PAHOA, MATEMIAL MEN Ana BUH CONTACT OMS? Apnersnt ly 89 
rieene na Protrind Exhibit 


le CONTAAGCTON PHOMPTEY PAYING 


TIAVE ANY LIBS GH WITIHIOF HOTICES Gabe 


HEMAHKS 


Preatriad Ba5giney 


(lo oy, 
Yice President 


DEFENDANTS EXEEBIT 1: | MONTHLY AFFIDAVIT 


° 
Saas 
—— 


FORM NO, 8 Dote 


MARKOWITZ BROS. INC., 5600 N. E, 4th Avenve, Miami 37, Florida 


The undersigned certifies upder ooth o8 follows: In connection with the following list of materials, equipment, supplies, 
te., furnished by yi terre A Cee 2.) Srpconacs job from the beginning of the job up to ond 


. neluding dote of hic gid, we submit the following os o complete list of persons of firms from whom we 
urchased or rented materials, supplies ond equipment and further stote that none Is of foreign origin or monufacture, except ; 


s allowed by the specifications, ut 


__ NAME OF FIRM L ARTICLE OR WORK FuRNisHeO f= Jf | E PRSESeNY oALance ove 
Sats: St. Sr... Maes, Barts JAN 1-6-4 VE, ocu, 


ST ROBERKI ti, SitnRUS, CLEMDe 2 i! 
- fon Bye 


+ 


| 


| 
eens! * 
ri 


: a Pa a Ceo. 


Asdes res Cousesny r bye. Peer ‘biden Dee Sine 


. ' 
=. qu edditlenel spece be required, Ihet on beck of this form) 


This bs to further certify thot we have not furnished to this job ony matertol s, etc, from onyone other thon listed obove, 
ad thot this Itst constitutes olf indebtedness, other thon direct payroll, incurrad by vs for this contract through data 
ndicated obove; that we hove paid in current funds to all concerns to whom we are Indebted on this job, all sums due them 
hrough the above dote, except os noted obove; thot we hove paid al! poyrolls in full and have submitted the nocessory : 
:ertified coples of same with offidevits; thot we hove reported and pald oll Federal, Stote end Municipal toxes, including . 
Inemployment ond Old Age in connection with our payrolls on this job; ond thot this offidavit 1s made for the purpose of | * H 
nducing Morkowitz Bros. Inc. to moke additional payments on account to us; further that those funds will be used to 


Iquidate oll occounts outstonding ogolnst thie 


> Cases fapn Sreer 17: 108 4,0. 


By “Zaz CLeEg wWrasa 


TITLE pree fktSAAC HT 


Suh rcs on ooth soys that he hos rad the foregoing affidavit by him subscribed ond 

‘now the contents thereof; thot he Is the pereon authorized to moke oath thersto;_ond that the stctements therein ore frva, | *'- 

vena | DUEL pepe DML LS 
en SIGNATURE ea one 


tz, 


ae i : 
Subéeribod ond sworn to before me this LEE day of enh _, 19 


sae ; Geo, «© 
reenwald y, Markowitz Bro r 
Ss. ! 


4.71693~64, 


ome ese 


3 ENDANT'S 
| DER KHIBIT 
4) t- 


Fox-Greenwald v, 
C.A.#1693-64 


CERTEFIED MAIL - RRR ; =! 
Noe 114549 


, DEFENDANT'S EXHIBIT 12 


Harkowitz Bros, ‘ 
—s A 


Blake Construction Conosny 
1123 Connecticut Avenue, NeW. 
Wasnington 5, De C. 


Attention: Ur. Stanley Bender Res Hational Bureau of Standards 
: E Phase IL, Gaitheraburg, Nd. 


Gentlemens 


In reply to your letter of February 13, 1954, we wish to point 
out tant our requtaition to you dated January 20, 1954 included 72.2 sere 
cent of the ite rs In the eneet metal breakdoim. You will also note Cat 
our requisition included a statcnont vhich sald that the requisition fran 
Fox-Sreenvald Sheet Metal Company, Ine. dated January 15, 1A, was not 
arprved by use 


The acaunt wa would agprove for payment to roxeCreenvald atc 
Metal Cowoany, (nce te aa follovwas 
total work tn lace Gq: daquary 15, 1994 yOhd,205,0) 
' 
Haterlal Stored on alte : Pri 25,009,090 
paagh, 2d? 
Chane Order ot : oY , hodeds 


Change Order &% ; 795.01 


Vatal Aparovad ta Date 7906 ,497.55 
Leas 104 datainer 66,043.44 
Less Backchargees 3,249.59 


Total Vaynent Appmved §595,9)7, 54 


Fax-Creanwald shaeg etal Canpanyta total contract ta date $a 
$¥,05),253,.53. Tha abave maaunt af $940,491.55 reflucts they are 4.6 pare 
cent canplete. 


Ye trust this da the thfarvatban you destes. 
Yours tealbyys 
ces Narybn harkauble 


Ropand Kbaser 
byyad CCy fan Gpttbage 


Aehiea 


DEFENDANT’S EXHIBIT 16 


— 


U. S, TREASURY DEPARTMENT — INTERNAL REVENUE SER 


NOTICE OF LEVY - 


VICE 
ronu 668-A 


(ABY, OFC, 1962) 
Fox-Gree 
~~ 4Peenva 
C.4.#1693 64. 6 


Markowitz Bros. Inc. al PEN ONUS 
4803 Auburn Avenue : cua § a 
Bathosda, iaryland : -%& »: 
- —. Wipe O35 57s 
b ‘ . ini a i 


DATE aw 


February 19, 196) 


whose name appears below the sum of 


= SS eet 8 SHIA) 
DATE OF UNPAID | BTATUTORY 
CLASS OF TAX AND PERIOD ASSESSMENT REFERENCE NO, BALANCE ADDITIONS TOTAL 


$ s 
WI-FICA 4/0/63 2/12/6h, 52-0749025 66,511.80 ua 331.495 


3 
AT-FICA 3/9/63 12/A4 /63 $2-07119025 25,297.07 6 


COPIES OF LIEY 


—_——— 


You are further notified 


1 forth herein, that such 
Section 6321, Internal Reve- 


as 
Irving tHachiz 


tiicer 


thereby certify that this levy was served by 
(Name and Address of Taxpayer) : delivering a copy of this notice of levy to the 
= 
ait 


Pox Sreonvald Sheet iistal Co. Ine. 
sig. ¢ ten Street 
Tuxedo, faryland 


_! 


a ioe 2 fh 
Form 663-4 ceey. 12-21 
PART 2 — 10 BE RETAINED BY ADDRESSEE 


\ 


CoPY 


Spe peeeperememnmennee 
Form 668 U. S. TREASURY DEPARTMENT - inten, EVENUE SEAVICE 
EV. NOV. 1961) NOTICE OF FEDERAL TAX LIEN UNDER INTERNAL REVENUE LAWS 


OISTRiCT SERIAL NULASER 
Baltimore  . X-11-2590 


Pursuant to the provisions of Sections 6321, 6322, and 6323 of the Internal Revenue Code of 1954, 
notice is hereby given that there have been assessed under the Internal Revenue laws of the United States 
against the following-named taxpayer, taxes lincluding interest and penalties) which after demand for 
payment thereof remain unpaid, and that by virtue of the above-mentioned statutes the amount of said 
taxes, together with penalties, interest, and costs that may accrue in addition thereto, is a lien in favor 
of the United States upon all Property and rights to property belonging to .said taxpayer, to wit: 


NAME OF TAXPAYER . 
Fox Sreenwald Sh-et etal Co. Inc. 
RESIDENCE OR PLACE OF BUSINESS 


5101 Creston Street, Tuxedo, “aryland 


TYPE OF TAX AND PERIOD ASSESSMENT DATE REFERENCE NO, AMOUNT. OF 
ASSESSMENT 
{o} {b) td 4 


941 63/12 2/12/61); 52-0749025 66,511.60 
941 63/09 12/16/63 52-0711:9025 26,297.07 


PLACE OF FILING 

Clerk of the Circuit Court 
of Prince George County, 
Upper Marlboro, Maryland 


92 5805.57 


WITNESS my hand at____ ______-heaton, “‘aryland pee Se nee ery Of. this; 
the Lhth day of February | 9 6 


WISTRICT DIRECTOR OF INTERNAL REVENUE «XL BY (Sigevature) 
Trving . achi«a 3/Chariles ul. irau Weulte 
T % Dac 
(NOTE; Certificate of officer authorized by law to take acknowledgments Ie not essential t2 the validity of Motica of Federal Ina lien OC MA Tana, Ow 
1950-51, 125.) 
. PART 1-To be retained by recording office 


COPY 


Form 468 U. §. TREASURY DEPARTMENT - INTERN VENUE SERVICE - 
EV. NOV. 1961) NOTICE OF FEDERAL TAX LIEN UNDER INTERNAL REVENUE LAWS 


bistaict SERIAL NUMBER 
Baltimore X£-11-2593 

Pursuant to the provisions of Sections 6321, 6322, and 6323 of the Internal Revenue Code of 1954, 
notice is hereby given that there have been assessed under the Internal Revenue laws of the United States ” 
against the following-named taxpayer, taxes including interest and penalties) which after demand for 
payment thereof remain unpaid, and that by virtue of the above-mentioned statutes the amount of said 
taxes, together with penalties, interest, and costs that may accrue in addition théreto, is a lien in favor 
of the United States upon all property and rights to property belonging to said taxpayer, to wit: 
NAME OF TAXPAYER Seka LE a cia Le nak, Se 
Fox Greenwald Sheet Hetal Co. Inc. » 
RESIDENCE OR PLACE OF BUSINESS 
5101 Greston Street, Tuxedo, Marvland 

TYPE OF TAX AND PERIOD REFERENCE NO. pees ies 
4 (0)  - ‘l} 


9A. 63/12 2/12/6) " $2-071:9025 66,522.80 
941 63/09 12/16/63 | — §2-071,9025 264297.07 


PLACE OF FILING 

Clerk of the Circuit Court ; ; : $ 92,808.87 
of Montgomery County, ; 

Rockville, ‘‘aryland 


WITNESS my hand Gf Saeres oesoei APO R VON EAA YANG Cia ce es Bees ee ea on this, 


the 27th day of __February _, 19_6h 


ISTRICT DIRECTOR OF INTERNAL REVENUE _ BY (Signature) THLE 
“Irving Nachia . sfCnarles H. Grau Revenue officer 
(NOTE: Certificate of officer authorized by law to tcke acknowledgments is net essential to the validity of Notice of Federal Tox Lien G.CAL. 26419, C.8. 


- 1950-51, 125.) 
: PART 1-To be retained by recording office 
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Poaciecs sv anerre wert ctesteas Os __fox-t ITIeEnWaA 


kows tz Bros. 


one Gao L REDE CoN 
? Biljeprows = BROS., INC, 


ore ee fe ' a HESHARISAN Contnacton? pean} 
‘aly {> aia 


i Blake! brerecorttley Co. Ine. 

* 1120 Connecticut: Avenue,’ Noh AL 
; Washington 65: Dy. Cy i frit ’ bene Al, $ ; 
ee gs ae ye WEN, 


“| 
; REQUISITION ‘NO, 4 Ti 
a efeiel 


We hereby apply ‘for payment of $551, 209. 68° on ‘account of ah 
contract for Mechanical: Work ag per tha! terms of our subcont): act, : 
for work performed to ‘December 20, 1963) ' ‘on Phaso II - New. 


AMOUNT. OF INITIAL CONTRACT: att ; \ rena ahi 850,000.(0 
mii is: ; i ' 2 rset ‘ 
. e vabue! OF WORK PERFORMED’ TO! DATE! 1: MF eco o ieee Hs, 701,420.00 
SEES MATERIALS SMa oN SITE. : LE mie 529,804.00 

‘ Hi ‘A, 341, 2 224. ¢o0 


+1,400. 00). 
91,275. -oolttt: 


Mal, 017. rool 
P4#379.23 14 bea 
4619.14 aE 

}+123,.208) 1" 
| Var7s.o8}!it]. 
Ni} Pn294 934011) 
WL, 243.4311 4 


ah 


tas-=r 


oe Se 


ili 


96 
4! 
64 
“6 


1 

6,469. 

822,570. 
3,272, 280.06 
$ _551, 289.68 


“December 20, 
3, 


Ss, INC. 


g change ‘oxders) ° : 


Nu 
- very truly yours, 


'*: MARKOWITZ BRO 


- 
i 
: 
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November 29, 1963) 
NT OF THIS REQUISITIO 


Construction Co., Inc. 


(Through 


TOTAL EARNED TO DATE (includin 
‘AL’ AMOU; 


: TOTAL: VALUE OF CHANGE ORDERS 
‘LESS PREVIOUS PAYMENTS 


’ Blake 


* for. 


ett hth et Ste ee eet eocnemess 


“} December 20, 1963 


"| 986.3012 ° 
This 


1963, 
amount has not’ 


. 
‘ 


4808 AUBURN AVENUE, WASHINGTON 14, D.C, | 


Qh 


MECHANICAL CONTRACTOR: 


BROS., INC,: 


82 dated Decemver 16, 
Inc. however,’ the 


sctaneeersCraNY bret 
080. 
Ha 
en 
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+h 
UB 6 Hii 


I RIKOW LEZ, 


Sof 


onstruction Cos, ! 


, been approved by 


ire 


‘ 
1 
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| 


Spe Re Th To ERTS Ae a as 


“* ee 
oS eee se ee 


« Vidgeeora ts oe 


requisitioned amount is included in our December Requisition | 


=*to Blake Cc 


‘t, Regarding Sheet Metal Requisition received from Fox-Greenwald 
in the amount of $754 


Sat SS OTST? 47%, oF. 


« . DEFENDANT’S EXHIBIT 7 


= “FACILITY NO. - 400 
Domestic Water Piping 
“Chilled Water Piping =.” 

Compressed Air Piping 

Steam and Condensate Piping 

Gas: Piping 

Building Sub-drain. Piping 

Cathodic Protection Service: 


: paeulecsone 


ADMINISTRATION BUILDING 
_ Plumbing Piping _ 
Gas Piping .. 0.00)"; 
Chilled Drinking ¥ water Piping: 


— BUILDING 101 


Fire Protection Piping - 

Air Conditioning and Heating: Piping. 
Steam Piping Mites soa 
" Refrigeration Machines “set 3 in Place 


_Chilled Drinking Water Equipment Sef in Place 15,000.00 ° 
20,000.00 © 


“Hot Water Heating Equipment Set in Place’ 
Heat Exchangers Set in ae on 
_Pumps Set in Place 
“Thermometers Set in Place: 
Cooling Coils Set in Place: 
Heating Coils Set in Place : 
Air Handling Units Set in Place . 
Fan Coil Units Set in Place « 
Air Washers Set in Place : 
“,Filters Set in Place": 
Tans Set -in Place- 


"Aix DE istxibution Set. in Place 


27 $C, c00.° C0 = 


SUMMARY _ --R 
VALUE OF 


EQUISITION ™ 
WORK _COMPH!. 


“DECEMBER .20, 1963 


" $225, 000. 00 ; 


470,000.00. 
25,000.00" 
549,000.00 
30,000.00 


14,000.00 © 
6,500.00 *. 
11,000.00 


160,000.60 


2,000.00. 


4,000.00 


25,000.00 - 
240,000.00 
37,000.00 - 


10,000.00 


3,000.00 
15,000.00 


1,000.00... 
20,000.00 : 


15,000.00 
4,000.00 


6,000.00°*. Sse eee aes 
Bee on TT 2,000.60 


3,000.00 
000.00 


“40,000.00 ° 
 -35,000.00 - 


| PER CENT 
COMPLETE. 


$222,750:00.° $ 1,500.00 
465,300.00 . 
24,500.00 
site 538,020.00" 
984 29,400.00 =. 
ea ee “oa ony » 13-300200..2) 7” $00.00 
“" 6,175.00 Sapa des 
9,900.00 =" 


200.00 


"500. 00 


9, 000. 00 
200.00 
100.00 

3,400.00 


140,800.00 | 
1,200.00 : 
3,200.00 

20,000.00 

192,000.00. 

29,600.00 


6,750.00 


15,000.00". CRS 
“15,000.00 2,300.00 
3,000.00.: °° 


15,000.00 . 


15,000.00 
42,000.09 


peered sai oes tm" 18,000.00 
ihe : "Si aue. 09 = 33,000.00 


ee ees OTE 


“16, CoC" 00 


3,300.00 1977 


“7,980. 00 psy S/0e 


15,300.00 65,6c0% 


7,500.00 


1,500.00. 


TOTAL See 


yf $224, 250,00 
468,600.00 

24,700.00 
- 545,000.00 
$fl0E ~ 39,400.00 
APSE —%3..800.00 
XE & 175.06 


9, Feo 


= 


" 149,890.00 
1,400.00 
3,300.cO 

23,400.00 
207, 300.00 
36,350.00 

os 7,500.00 

2ecoZ—_-1S,000.60 

Se ™ 197,300.00 
20. 5 

Hees” 15° 90000 


240 
ane 


900 
— oe 


qeced 


15,000.¢0 
12,000.06 

_ 00k .34598.00 
“2, 006.00 
3 18,000.00 
060-57 000 vy 
of 37,000.09 


oy - 
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“31 a romstons Fixtares Sot in Place caer TET" 20 000.60 


. 32 Domestic a Water Exctoent Set ‘in Place. : 15,00C0.cG 
Sheet Metal |: wes pao .., 360,000.00 
Insulation - - pee cias 231, C00.c¢C 


eeu ‘Temperature c c trols, => = 60, ooo. oC © 
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Plumbing Piping, re : 120,000.60 
Gas Piping . .-" ms nt. = - 
Radioactive Waste ae 

/ Fire Protection Piping 
Le Compressed Aix Pipin 
Steam Piping ;".).. a 

‘| 427" “Mot Water Heating Pi 

pe 43... "Vacuum System Piping 

j .. chilled Water Piping 

'. Plumbing Pixtures Set ane 
_ , Pumps Set in Place. 
Air Distribution set in ‘pia 
Tanks Set in.Place”” 
_ Unit Heaters Sat in Place 
' Convectors set in Pix S 
.» Pans Set in Place. . 
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‘of $3. Cooling and’Heating cofis Set in Place 
eo oe Attenuators & Mixing Boxes ae in Place” 


Starters Set in Place ' 
Thermometers See in Place 
Sheet Metal . Sait 

. 60-] Insulation = amo 
Automatic” Temperature, ‘Controls ; 


, 000. 
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z “TOTAL... . PER CENT. 217 mee 4°. RIAL SYORED - . TOTAL 
tab tone : a SUS SCS Store Sy Neiego ese COURTS : ONL SiaR______—_-T0, 


Chilled Water Piping ; ° 8, 000. “00” ere ; oe Tae "9,840. 00° 
Steam Piping «+ _ hos : .17,000.00 ~.... Rane 16,660.00 © 
Hot Water Heating Piping BBS IES | 21,000.00 =) ae 20,580.00 
Plumbing Fixtures Set’ in Place .°*-: 7 “7,000.00 -" + - =a 5,250.00 
Compressed Air Equipment Set in Place gE SOOMOORs: aucune pier Sig te 
Steam Equipment set. in Place 7:2 00 is _| 3,000.00? |. : ”"* 2,940.00 
Pumps Set in Place’ Pee - 2,000.00 |. .. : i° 1,800.00: 
Fin Tube Radiation Set in Place 2. a = GF 67000200 "95a. 27 “5,700.00 . 
_ Unit’ Heaters Set in ‘Place . wriees + 4,000L00; °. ~* = eel 4,000.00. 
Fans Set in Place . -- 7) : : _ 24,000.00 ~~ a | 24,000.00°. 
,Console Units Set in Placé . - 5,000.00 oy A a 3,750.00 
"Filters Set in Place-- .-.: pie 1,000. 00 . 2. 2,000.00 + 
_.Mixing Boxes Set in Place Ee. =~ : «2 17,000.00 * 
Cooling Coils set in Place © ~*~ erro “S00. “00 Row. "500.00 ° 
__Heating Coils Set in Place: so 2,500.00 °° - vitae ee? SOOLO0S eines 
Air Distribution Set in Place ~ a oe 2,500.00 . eee ‘2,000.00 °°... “200. -00 . / a 
- Sheet Metal. 97 Sate" 69,000.00 ~> Seo 56,400.00 ~ 2,000.00 - $8,400. 
“Insulation Boe “ Seen 42,000.00. = SY 39,900.00 1,200.00 - " 41,190.c6 
Automatic Temperature Controls - as 15,000.00 ~ "13,500.00 © nary __ 14,400.00 
SERVICE BUILDING. ~ BUILDING 303 ° entrap eerie aon ia eae eee Be oe Gene nae age oe 6° was 
Plumbing Piping resect “18,000.00 ty - - 17,820.00. * ee ae 3,908! _ 17,820.90 
Waste Oil, Gasoline, & ; bubrication Pip - + 3,000.00 °°... ee 2,970.00 : : : — 9908 sas 2 970.co 
Compressed Air Piping ss -" = *“15.000.00 7 Siiigqe eee 950.00 ; Le, 7" .:950.90 
. Chilled water Piping : = 2a 1.2°2,000.00 - tes 1,980.00. aS S382 09° 5 7920.30 
. Steam Service Piping.” Ses, ‘ 32000500): 2° | Ten Suigacates 25970 -00 bare eer oT Shier, 2,970.¢ 


. Plumbing Fixtures Set in Place pec ae 3,000.00 . “95a; << .. 2,850.00... 2-2 ees ae, 4IS— _ 2,850.60 
Pumps Set in Place’ ese fee mt anak 2,000.00 °° | Se Se te ee ah “2,000.59 
_' Hot Water Generators set in Place Peete er) 2,000.00 : ; vote ‘ Frenne 2,000 59 
Gasoline’ Equipmerit Set-in Place’, =. *. 2,000.00-: ; Soares r ieee . 2,009.69 
Air<‘Compressor Set in Place. ; ; > 2,000.00 °” c ohana ait | : : | ae 2,605.69 
Unit Heaters Set in Place’. wa eee a ET". 3,000.00 Fon 7s Stevie 00.00 2: . a 3,604.4 
Fans Set in Place 5 Saiokeneretae : *" 7,000.00°. 7" > - ; eG oneness s 7,009.69 
Air Handling Units set in.Place 2 1,000.00: °. epee eect, 00000 ni ene eed 44.00%. 
Cooling and Heating Coils Set in “Place” > Leary “"” 500.06" Ss ws cin mmmentemraen or $00500, ssneg ee Te : tq 
Sheet Metal 0) SR Lace, : 30,000.00: 2. aaesic: “I 29,700- £0052 eg nce op So en netentem en 299 109.2 
Insulation ~~ rs . ae eT ""14,000.00 95-—> ee 300200. 300.00 : 


/;.” Automatic Temperature controls oe E=753000. 007777" ena 50. = 
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BUILDING - BUILDING 304 . 
Plumbing Piping” 

Gas Piping ‘ 

Fire Protection Piping 
Vacuum System Piping a : 


Compressed, Air Piping a 
Air Conditioning and Heating Piping 


_. Plumbing Pixtures Set in Place 


““Pilters Set in Place - 


Compressed Air Equipment Set in Place 
Steam Equipment & Specialties Set in Place 
Hot Water Heating Equipment Set in Place 
Thermometers Set in Place 

Air Washers Set in Place | 


“Cooling Coils’ Set in Place 
“| Heating Coils Set in’ Place” 


Air Handling Units Set in iace: 


Dust Collectors Set in 1 Place 


xe Fans Set in Place. ‘ 


\ Sheet Metal. 


“Inistlation - = 7 
_ Automatic 1 Tenperatare Contzols: Siete 


ween mene 


ae 
“_" 1,060.00° 


- 500.00 

2,000.00 
“7,000.00 
34,000.00 

4,000.00 


“+ "2,000.00. 


5,000.00 © 
3,000.00 
500.00 
3,000.00 
"3,000.00 
"73,000.00 
17,000.00 - 
6,000.00 
1,000.00 


16,000.00 . 


3,000.00 - 
1,000.00 - 
3,000.00 


“$90,000.00 : 


- 33,000.00 
20,000.00 - 


. 


_ ‘MATERIAL STORED" 


ON SITE” 


47,500.00. | 1,300-00 
950.00 - - ee 
475200 > 
‘1,700.00 100.00 
5,600.00 _-. 600.00 
30,600.00 " 2,700.00 
- 600.00 2,500.00 
1,000.00 (3-3. - i 
3,500.00 > _ 1,150.00 
1,800.00 © 500..00 
eee ’ 400.00 
300.00... - 2,200.00 
“600.00 — 2,000.00 
oe 600.00. _ 2,000.00 
3,750.00. 


2 STR CONE 5 §,400.00 | 


1,000.00 
12,000.00 
1,800.00 


3,500.00 
1,000.00. 
"300.00 | 
1,700.00. 
8,200.00 | 
3,600.00 


wy 


$3,201,420. 60 $5 39,804. .00 


2,550.00 
=e 74,700.00, ..... 
= 7 +++ 19,800.00 
ret. 13,000. oo 


leet ae 


sans | 


ee “TOTAL vis 
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76,400. 
38.600.¢ 
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BLAKE, cousiaucrie# %., Hic. - R. B.S. MASE 1 
‘ARY OF SU}! SSNS -- DECIS, 1963 


Total : i Completion 
5 i Including 
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270" Boars i 
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Me See “i “poral 
x a ‘Tf _} 82200! os 
Pa . 00.00} | 
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| ie | 
: rece et METAL; oo. 1050, ie is ol he ‘ : ; 
| | |. alee ae te wail 
bore Ree co. yaaee 00 4 
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y DEFENDANT'S EXHIBIT 30 |e Bish 
nah Ne : Tun Cola ie 78 
é \ Be ; F rn ey . . ne ‘ i ; 3 
[Rare ne ALIRKOUIIEZ. BROS., INC. 
’ Net e , MECHANICAL CONTRACTORS ra 
Cee . : sins | 4809 AUBURN AVENUE, WASHINGTON 14, D.C. . ‘epegqera 7” 
*o*-ureenwald v, Markowitz p te - eee eles 
007169364 3 Bros, 
Ae art bl be vces 
Blake Construction Col, Ine. 
_). 1120 Connecticut Avenue, N..W, ° 
Washington 6, D, Ce 1. | 
Nas ". 5" REQUISITION NO, 18. 


JAN 1 6 1897 
ROBERT Nf, STEARNS, CLE 


Gentlemen: 
We hereby apply for payment of $ 526, 149, 73 an account of contract fox 
* Mechanical Work as per the terme at aur subcontsact far work pexsfarmed 
to January 20, 1964, on Phase Ilr New Facilitios - National Bureau of 


++ AMOUNT or INITIAL CONTRACT $4, 86,000, 00 


" VALUE OF WORK PERFORMER FQ PATE 3, 897, 790, 00 
VALUE OF MATERIALS SYORERN ON, SITE 469, 380, 00 
: - $4, 587, 170, 09. 


TOTAL BARNED TO DATE (exghuding Change Qrdexg): 


LESS 10% RETENTION (50% 9f Qontractl-- ___ 248,500, 00 
, . EAL 60 
t 


APPROVER CHANGE ORRPRS: | 

~$ 22aar . 
49. 09- 
14. 00+ 


4 

! 

| 

| 

i 

! . 

, Standarde, Montgomesy Gaunty, Masyland, as fqllowas 
| ‘ ; 
{ 

i 


| 
| 
| 


ar 
4 


Blake Construction Co., Inc, 


$ 1,243, 43+ 

150, 00- 

71, 204 

692, 86+ 

1,399. 90+ 

+330, 93+ 

3 oe ; 59. 66+ 
‘ 182,35+ 


TOTAL VALUE OF CHANGE ORDERS i 
TOTAL EARNED TO DATE (including Change Orders) 
LESS PREVIOUS PAYMENTS - 

(Through January 8, 1964) 
TOTAL AMOUNT OF THIS REQUISITION 


Very truly yours, 


$9,055, 94 
$4,133,725. 94 


3, 607, 576, 22 


——— 


$ 526, 149, 73 


S— 


MARKOWITZ BROS, , INC, | 


Zeek fe Lawrence 


GRL/be 


cc; Miami Office 
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an Pre Er e eee 
TE pees <out SENS EO. LY 
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1 4608 AUBURN ‘AVENUE, WASHINGTON 14,0.C, + 006.3612 


» January 20, 1964 


Ay i ‘Regarding sheet Metal Requiadtion récdived from Fox-Greenwald 
‘in the amount of $821,681:10 dated January 15, 1964. This . 
prequisitioned amount is included in our December Requisition 
to Blake Construction Cow, age, Reverse | ‘the SRN hae: not. 

a deen Raat by use ee, : 


orady Re Larence 
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. > MARKOWITZ BROTHERS, ‘Inc, : REQUISITION # 18 


“SOMMARY_= - REQUISITION NO. 18 
VALUE _OF WORK COMPLETED 
JANUARY 20, 1964 


TIE _UTILITI SECOND: STAGE . : soars = : : 
Domestic Water Piping -. : Ns: $225,000.00 . $222,750.00 
Chilled Water Piping ein Caw ; 470,000.00 ~ . 465,300.00 
Compressed Air Piping are 25,000.00 . 5 24,500.00 
Steam and Condensate Piping - ; ‘ 549,000.00 538,020.00 
Gas Piping - ) PNET car _ 30,000.00 : Apes er nee 29,400.00 
Building Sub-drain Piping ..° 14,000.00. a 5 13,300.00 
Cathodic Protection Service . 6,500.00 . 6,175.00 
Insulation . re wkediee ; - 11,000.00 CAD z 9,900.00. 


HBSEERR 
88888888 


-DMINISTRATION BUILDING - BUILDING 101 - F vic 
‘ Plumbing Piping . 160,000.00 


Gas Piping . & Sa eee 2,000.00 
Chilled Drinking Water Piping . -° ~ 4,000.00 
Fire Protection Piping . * * 25,000.00 
Aix Conditioning and Heating Piping - - 240,000.00 
‘Steam Piping _ : eee Re _ °37,000.00 
Refrigeration Machines Set in Place; 8 : "10,000.00 
Chilled Drinking Water Equipment. Set in Place 15,000.00° 

. Hot Water Heating Equipment Set in ‘Place - 20,000.09 
Heat Exchangers see in Place - is 
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Pumps Set in Plac 
Thermometers Set in Place 
Cooling Coils Set in Place - 
Heating Coils Set in Place ’ 
‘Air Handling units ‘set in Place 
Fan Coils Units Set in Place 
Air Washers Set in Place 
. Filters Set in Place - - a 
prans Set in Place - aa : 
“ Aix, Ststrflution set-in Pisos 
29 -* Induction units sct in Place 
» Mixing Boxes Sct in Place 11,000.00 
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CODE “TOTAL PER CENT 


ae | ei = a ae , ATERTAL storey TOPAL VAST 
i NO. & NAME jaa : VALUE _. COMPLETE COMPLETE ON SITE TO DATE : 


32 Plumbing Fixtures set in Place : 20,000.00 * . =e 18,000.00 18, C00.00 
32 Domestic’ Hot Water Equipment Set in Place _ 15,000.00 ; . 13,500.00 : 1,300.00 14,300.00 
:33 Sheet Metal . 360,000.00 280,800.00 500.00 , * 283,300.00 


ps4 nsukation|” .- ae 231,000.00 -  138,600.00° :. . 30,000.00 . 168,600.00- 
35 Automatic Temperature Controls ; 60,009.00 : mS aS. 200°.00 11,000.00 . 54,200.00 


“QIATION PHystcs LABORATORY -BUILDING 245 ah "= -- : : ; . 
>| Plumbing Piping “ . : 120,000.00 ~.:. - 102,000.00 16,300.00 ; 118,300.00 


Gas Piping: - eat 2 sy 15,000.00 oe : 11,250.00 1,950.00. 13,200.00 
Radioactive Waste Piping ,  - 40,000.00 30,000.00 6,100.00 36,100.00 
Fire Protection Piping : : . ~ 2 65,000.00 52,000.00 4,200.00 His ; 56,200.00 
Compressed Air Piping AP 15,000.00 . = = 12,000.00 . 2,200.00 ; 14,200.00 
Steam Piping : : 65,000.00 . H 39,000.00 + 14,100.00 - . 53,100.00 
Hot Water Heating Piping -- . - ae 80,000.00 -- - 56,000.00 * 16,500-00. 72,500.00 
Vacuum System Piping — merce 10,000.00 Oe ne ae 7,000.00 : 1,800.00 . 8,800.09 
Chilled Water Piping ase as 85,000.00 .- s 51,000.00 ~ 14,900.00 f 68,900.00 
Plumbing Fixtures Set in Place x 10,000.00 eis : : . - : 9,000.00 «. ; 9,000.00 
Pumps Set ‘in Place ~~ 65,000.00 ie 52,000.00 11,800:00 63,800.00 
Air Distribution set in Place ; 25,000.00 - . : : 7,500.00 14,500.00 : 22,000.00 


Tanks Set in Place | os ae 20,000.00 20,000.00 : - 20,000.00' 


Unit Heaters Set in Place ~ 5,000.00 . 2 2,500.00 1,800.00 - 4,300.00 
Convectors Set in Place “~~ _ j 3,000.00 a Sc a ate = 
Fans Set in ‘Place 4 70,000.00 ; 35,000.00. _ - 32,500.00 : 67,500.00 
Filters Set in Place’ Des 15,000.00 —. ian Z 2 = 13,000.00 13,000.00 

| Cooling and Heating Coils set in Place : 30,000.00 - . Re oper | Stier = 20,000.00 20,000.00 

| Sound Attenuators & Mixing Boxes Set in Place 10,000.00 “ 4,000.00:  - | 4,700.00 8,700.00 

Induction units set in Place -- -: - 4,000.00 ra : 

Flow Meters Set in Place. 8,000.00 - : oe — as 
Starters Set in Place ~ 10,000.00 - : 10,000.00 : - 10, 000.00 
Thermometers Set in Place’. -* 1,000.00 ° = 750.00 aang 750.00 
Sheet Metal’. : 5 400,000.00 rr 332,000.00 7,800.00 ! 339,800.00 


Insulation” - 120,000.00 | 66,000.00 23,000.00 89,000.00 
Automatic Temperature Controls - 100,000:00 | > 60,000.00 : 22,000.00 82,000.00 


OTST Meme sees enc eet meee eS ps te eee cee meet men ep ereneen sre on, 


:UPPLY AND PLANT BUILDING — BUILDING 301 


62 | Plumbing Piping ; 62,000.00 . : ty ae " 61,380.00 400.00 ; . 61,780.00 
‘63 - Compressed Air Piping | 1,000.00 980.00 ; oe, . . 980.00 
ae : 3 5 ms . : 


Were ey ewpemtere se + 


| cnet meet 242 Magn eee ten nn tt ce ee ee ee ees ns ae ee ne 


CODE ~ OPAL PER CENT MATERIAL STORED _ “TOTAL VATUE : 
NO. & NAME _ "__VALUE COMPLETE COMPLETE ON SITE "20 DATE 


Chilled Water Piping -' = oe 8,000.00 : wee eect iehceotes 
Steam Piping 17,000.00 : pom eee 20,580.00 
Hot Water Heating Piping i 21,000.00 . = 5 SAS ‘ 6,300.00 
Plumbing Fixtures Set in Place . 7,000.00 . . 90% 6,3C0.00 7 a 
Compressed Air Equipment Set in Place 500.00 ~ “ 100~\ ‘ See : 2 940.00 
Steam Equipment Set in Place: | - ‘ 3,000.00 98a 2,940.00 . Po. lene >e000!00 
Pumps Set in Place“ - $555 : 2,000.00 100” oo oe as 6. 000.00 
Fin Tubé Radiation Set in. Place 6,000.00 ee LOOK : 6,000.00 2 Sf e 4. 000.00 
Unit Heaters Set. in Place Sy ietme M 4,000.00 SNA =: ; ae 000.00" 
. Fans Set in Place — es . 24,000.00 : 24,000.00. - Stoooto 
Console Units Set in Place : 5,000.00 ... ae ROL 7 i 1,000.00 
Filters Set in Place iomeriae fuck 1,000.00 . ° . 1,000.00 ae. - 7000.00 ? 
Mixing Boxes Set in Place . =4 a 7,000.00. ; LED ol “500.00 
Cooling Coils Set in Place 500.00. ; 500.00 2 500.00 
Heating Coils Set in Place Sees 2,500.00 - . SON ; ot: 2,350.00 
Air Distribution Set in Place .. 2,500.00 ; 2,250.00 “¥ 3 0.00 
Sheet Metal oF 60,000.00 7 Seem ant Bae “00 
Insulation i j 42,000.00 ie": 39,900.00 “A, vetiocton : 
Automatic Temperature Controls 15,000.00, © : 13,500.00 . 2 : oo conigea ee eerig 


PATON Et SE noe mec eepgpe args oS yon Soe 
wee Ge ie) 


aa tenn det 


SERVICE BUILDING — BUILDING 303 . eon Tere er : 
Plumbing Piping 18,000.00 — Ss 17,820.00. 
Waste Oil, Gasoline, & Lubrication Piping 3,600.00 ..... ; 2,970.00. 
Compressed Air Piping - 1,000.00 A Sea 950.00 - 
Chilled Water Piping . foes 2,000.00... ™ ~ 1,980.00 
Steam Service Piping : “aie 3 3,000.00 | - 2,970.00 
Plumbing Fixtures Set in Place q 3,000.00. : . 2,850.00 
Pumps Set in Place - : 2,000.00 as 2,000.00 
Hot Water Generators Set in Place t 2,000.00 4 Q 2,000.00 
Gasoline Equipment Set in Place’ aie 2,000.00 : : 2,000.00 
Air Compressor Set in Place ~ 2,000.00 2,000.00 
Unit Heaters Set in Place bon 3 3,000.00 3,000.00 
Fans Set in Place : 7,000.00 7,000.00 ~ 

‘Air Handling units Set in,Place - 1,000.00 1,000.00 - 
Cooling and Heating Coils set in Place 500.00 500.00 - : 
Sheet Metal 30,000.00 se Ta ne 29,700.00 5 : ~ = 29, 700. 00 § 


~ : 0:09 5 
Insulation 14,000.00 13, 300.00 : "3/800.60 00 f 
Autcaatic Temperature Controls 5,000.00 4,900.00 aS . 


5 


‘CODE ee ‘TOTAL DER CENT 
ae NO. & NAME" . VALUE COMPLETE COMPLETE 

Let a = . ake 

SUGPS BUILDING - BUILDING 304. Z c : : } 

100 Plumbing Piping 50,500.00 47,500.00 48,860.6 

101 Gas Piping: . 1,000.00 950.00 . 950.6 

102 Fire Protection Piping 5 500.00 a , 475.00 475.0" 
Vacuum System Piping ; So ena 2,000.00 ‘ . 1,700.00 - - _ 1,200.0 
Compressed Air Piping: ~ ; at ee 7,000.00 5,600.00 ts : 67,260.0° 
Air Conditioning and Heating Piping “oes 34,000.00 30,600.00 33,300.00 
Plumbing Fixtures Set in Place See 4,000.00 | "2,600.00 - 3,600.0( 
Compressed Air Equipment Set in Place. -. " 1,000.00 1,000.00 a 1,000.06 
Steam Equipment & Specialties Set in Place 5,000.00 : c 3,500.00 ‘ 4,650.00 
Hot Water Heatnng Equipment Set in Place 3,000.00 3 1,800.00 — : 2,300.00. 
Thermometers Set in Place - ; "500.00 “) See - : 400.06" 
Air Washers Set in Place a ee a 3,000.00 ; 2,700.00 ; . ; 2,700.0. 
Cooling Coils Set in Place - “+ 3,000.00 * "75: 2,250.00 2,750.0% 
Heating Coils Set in Plac ; 3,000.00 . 2,250.00 . 2,750.0C 
Air Handling Units Set in Place. 17,000.00 : on 14,450.00 : 16,600.0° -- 
Filters Set in Place’: ; 6,000.00 - a 3,000.00 2,700.00" 5,700.0¢ 
Dust Collectors Set in Place : 1,000.00 1,000.00 = : 1,000.0¢ 
Fans Set in Place ©. 16,000.00 : 14,400.00 1,300.00 15,700.06 
Air Distribution Set in Place - 3,000.00 : : 1,800.00 © 1,000.00 : 2,800.06 
Induction Units Set in Place “1,000.00 “. ya ; = = 7 ie 
Mixing Boxes Set in Place : 3,000.00 : 2,850.00 50.00 = 2,900.01: 
Sheet Metal “2 y SS Naess 90,000.00 85,500.00 1,500.00 . 87,009.00 
Insulation . : 33,000.00 19,800.00 8,200.00 3 _ 28,000.0¢ 
Automatic Temperature Controls : 20,000.00 : 13,000.60 __ 5,600.00 18,600.0¢ : 


—_—_ 


—————————— 


$4,850,000.00 ; $3,897,790.00 $469,380.00 $4,.367,170.00 
ee —— ————————— 


‘ 


Sivit ARKOY WWITZ WROS., INC. 


MECHANICAL ConrRAGTORS 
: 4009" AuBUAN ‘AVENUE, WASHINGTON 14, D.C. ontt 656-3612 
us * 


~ Fox-Greenwald v. Markowitz Bien, ; uceatert tat 
C. Aei#1693-64 SS He; : February 20, 1964 


© J, CREST RN ar ia Se 


W 


: “Blake Construction Co., tio. 
-1120 Connecticut Avenue, N. W. 
: eleshanabsn, & De’ ce. sa Ly 


pour ; —-ROBEKL i, ‘Srearis, LER 


Gentlemen: , 
, We hereby apply.for payment of $207,092.79 on account of 
Contract for Mechanical Work as per the terms of our subcontract 
for work performed to February 20, 1964, on Phase II - New 
Pacilities ~ National Bureau of Standards, Montgomery County, . 
:. Maryland, .as follows: 


* AMOUNT OF INITIAL CONTRACT :. . aa | .$4,850,000.00 


VALUE OF WORK PERFORMED T0 DATE . °* £3,901,530.00. 


" VALUE OF MATERIALS STORED ON SITE . + © 458,256.00 
: “ A Uaneecy — 44359, 786.00 
‘LESS 5% RETENTION ‘ ‘ !.__ 217,989.30 
pone EARNED .TO {PATE (excluding ghange orders) ; ie 141,796. 70 
. '! : 
ays ‘APPROVED CHANGE erperey Phe) SR ery Vatieemat tn i 
we, #9 $ 227.31 fie Patient | 
Sa ae 2 so 49.098 yee See eth Bes iW 
Deua ky & 74.00. © 
HZ p71 1,400.00 2 - 
". 18 °1,275.00~ ° %° 
622 00 387.70 
152,340.00 ye 
1,017.99 | 7°) 
. 379.23 


Construction Co., Inc. ey » February 20, 1964 . 
; ite os PCtiis 


33 $1,243.43 2 St 5 ae wl 
41. 150,.60- ,'. : tar aly 
45 .71.20 - oe ; Me it 
46 692.86 on ; Loe 
147 1,399.90 © : : 
50 . 330.93 
52 4459.66 
53 1182.35 


TOTAL VALUE OF CHANGE ORDERS $ 9,055.94 
TOTAL EARNED TO DATE (including Change Orders) - 4,150,852.64 
LESS PREVIOUS PAYMENTS ° 5 . 
: (Through January 30, 1964) 3,943,759.85 
: TOTAL AMOUNT OF THIS REQUISITION e 207, 092.79 


“s-" Very truly yours, ' 


OWLTZ ek . 


\ eee Peat 


Noi oad 
Grady Rio tawtence 


, _ « GRL/oe 


“ces . Miami Offico 


February 20, 1964. 


The Requisition for Payment #19 as prepared by Markowitz 
“Bros., Inc. dated February 20, 1964, includes $758,428.28 which 
is allotted jto sheet metal work. This améunt is based on the 
following breakdown: ‘ . 


Total Work in place as installed by 
Fox-Greenwald Sheet Metal Co., inc. ; : 
prior.to February 15, -1964 ” $682,644.00. 


Installation of underground stainless 

steel exhaust ductwork by Markowitz 

Bros., Inc. for the account of Fox- 

Greenwald Sheet Metal Co., Inc. prior 

to February 15, 1964__. 44,259.73 
; 726,903.73 


! ae 


Material stored on site as of 

February 20, 1964 ; * 30,241.00 
Change Order #1 ° =<" . “ot 487.74 
. Change Order #5 : : : ___795.81 


TOTAL Value of Sheet Metal Work : op 
<@8 Of February 20, 1964 $758,428.28 


# een ee 80 A tt Corte are tyme Oy wm aero atrete sone maee Viet eee eee Se NEO Peet wecee neem agen meer ns moreel ys 
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: CODES 
—NO ~& NAME 


r 


ITE UTILITIES (SECOND eonee) - FACILITY NO. 400 »”. 


Domestic Water Piping. 

Chilled Water Piping - i 
Compressed Air Piping °°. °°) 
Steam and Condensate Piping 

Gas Piping : 

Building Sub-dain sites: . 
Cathodic Protection Service snipe 


See ae Set ca eee 


ADMINISTRATION BUILDING = BUILDING 201 


Plumbing Piping . 
Gas Piping — pats meets 
Chilled Drinking Water Piping | 


ce iping. 


Air Conditioning ES Heating Piping 

Steam Piping fe 
Refrigeration Mocninee! Set in Place ; 
Chilled Drinking Water Equipment Set in Place 
Hot Water Heating Equipment Set in Fase. 
Heat Exchangers Set in PRESS ; 

Pumps Set in Place conrstunen 

Thermometers Set. in Place 

Cooling Coils Set in Place ” 

Heating Coils Set in Place - 


_ Air Handling units set in Place z 


Fan Coil Units Set in Place © 
Air Washers Set.in Place | 
Filters set in'Place . 

Fans Set in Place 


| 48——Air-Distribution-Set -in~Piace 


“'29 


Induction Units Set in Place 
Mixing Boxes Set in Place ¢_ 


we 


$225,000.00 


470,000.00 
25,000.00 
549,000.00 
30,000.00 
14,000.00 


6,500.00 
.11,000.00 


160,000.00 


2,000.00 
4,000.00 
25,000.00 


240,000.00" 


37,000.00 
10,000.00 
15,000.00 


20,000.00 .. ” 


3,000.CO 
15,000.00 
1,000.00 


20,000.00 ~ 


15,000.00 
4,000.00 
6,000.00 
3,000.00 

20,000.00 

60,000.00 


40,000.00 


35,000.00 
11,000.00 


PER CENT 


COMPLETE COMPLETE 


$222,750.00 


465,300.00 
24,500.00 
538,020.00 


29,400.00. 7 
13,200.00.” 


6,175.00 


9,900.00 - 


"147,200.00 
1,600.00 


3,600.00" 


22,500.00 
208,500.00 
32,190.00 
15,000.00 
18,000.00 
3,000.00 
15,000.00 
3,000.00 
2,250.00 
3, 000. 00 


\2, 300. 00 


48, 000. 00 
20,000.00 


8,800.00 


= 


MATERIA 
ON: 


$ 1,5C).00 


3,300.00" 
200.00° 
7,980.00 


500.00 


500.00 


6,500.00 - 
50.00 | 


1,500.00 


9,200.00 


4,285.00 


7,500.00 _ 


1,000.00 
700-00 
12,750.00 
10,200.00 
800.00 
600.00 
18,000.00 
11,000.00 
17,506.00 
7,500.90 
1,800.00 


= ee 
———— 


TOTAL VALU? 
+= TO PALE 


“$274, 250.€ 


"453, 600-C- 
.24,706.C- 
5-16,000.C- 

29,400.0-. 

% = 800.0. 

135 c 


6,175. 


10,400.£ 


153,700.0 
1,650.0 
3,600.06 

24,000.0 
218,C09.¢ 
36,4735.6 
7,500.¢6 
15,009.0 
19,902.¢ 
3,009.06 
15,069.06 
709.¢ 
215,759.¢6 
12,450.06 
3,209.6 
2,769.6 
18,069.¢ 
$9,060% ¢ 
37,56% 
7,507, ¢ 


10,64% = 


2 = Ja129 

PER CENT —~ MATERIAL», STORED ‘TOTAL * ut 

COMPLETE ‘com ON_SITE TOD 
Plumbing Fixtures-Set in Place * == 20,000.00 . i 2 . 2 i BPO - oie 
Domestic Hot Water CEES aos in Place. 15,000.00 <i 14,250.00 - : 60 . Aree 
Sheet Metal. 2 : : 360,000.00 . : 244,800.00 18,056.00 . . ee Sic 
Insulation -.-" ° - “27 aera ; 231,000.00 . . 150,150.00 - 33,000.00, aaigcOn 
Automatic Temperature controls Bean een 60,000.00.° -'. «7 : 45,000.00 © 94500-00 ser _ 34. 


RADIATION PHYSICS LABORATORY” = BUILDING 5 28s ‘ wen atieutat wat | osenenins spoew oo ; Be WiaenNe erceea soe 

36 Plumbing Piping | 120,000.00 . Ihe ec 105,600.00 — - - 137100.00. .... 

37;, Gas Piping SESS 15,000.00 .-... “78°. _ , 11,700.00 . . 1,600.00- 
Radioactive Waste tones TS Selcietes 40,000.00 *. 32,000.00 5,500.00 
Fire-Protection Piping—....":/ EELS 65,000.00 » 58,500.00 .- 4,000.00 
Compressed Aix Piping a ee é _. 15,000.00. 12,750.00 1,550.00 
Steam Piping Seinen ay Soe ee Sen SoC 00. Oe fore 45,500.00 . 11,750.00 
Hot Water Heating Piping Seaiein Sen 80,000.00” 3 57,600.00 “+ 15,400.00 ~-. 
Vacuum System Piping. ».-+ ses © 10,000.00 : 7,300.00- - 1,550-00 
Chilled Water Piping “ 7."~ c 59,500.00 10,250.00 
Plumbing Fixtures Set in. Place - ra 9,000.00 


Pumps Set in Place 58,500.00 - 5,500.00 ..-. 
47—air-Distribution-Set_in-Phace. 14,500.00 | 


SE Sue S = 30% = |. |7,500.00 
Tanks Set in Place: - ::. caters ics Eo Sela aoa 
_ Unit Heaters Set in Place 
)  Convectors Set in Place " 


"1,350.00 - Seen 4,350.6 
' Fans Set in Place 


6:00.00. -  ~-—=s—s« 64,000. 
Filters Set in Place |. “Shep : : FS eae Soreoor 
Cooling & Heating Coils Set in : Place 7s acon ie irs 5 RECESS 8,700.¢ 
Sound Attenuators & Mixing Boxes Set in Place’ 10,000.00: .: Bie ) we 4700-00 3,000.t 
Induction Units Set in Place 7: . 4,000.00 .:°" , Hig ate = 3,000.00. - es 


Flow Meters Set in Place dh ania =e =: : 8,000.00... : = creat < ° 4, woe ne Be Ta F aS 
Starters Set in Place : Fonda 10,000.00°°._ - ¥ - 10,000.00 =:... eae wn “759-¢ 
Thermometers Set in Place | : SS AS ; 1,000.00.° 000. ek Se ee 750. 90 ; 275 602.¢ 
59——Sheet-Metal = ._ wean ie " 400,000.00° | “" 264,000.00 ~ 11;602.00%. - Po eer 
60-— Insulation an Pine _ 120,000.00° .- : | = 72,000.00 28,000.00 . . ening ote 


. e > 7 - c 
100,000.00 °°: an 65,000.00 . 22,500.00 = 87,590.¢ 


weer fn 


aac oe 61,380.00. 400.00 61, 750.1 
Compressed Air Piping = 


: ire ve. . 330.¢ 
$900.008 Sia. eign ese ty 


62,000.00 __ 
1,000.00.~. 


SOU SARS LST ery 


CODE 
NO. & NAME 


Chilled Wa 
Steam Piping 
Hot Water Heating Piping | 
Plunbing Pixtures Set in Place - 
Compressed Air Equipment Set in Place 
Steam Equipment Set in Pune . 2,940.00 
Pumps Set in Place : : : : 2,000.00 
Fin Tube Radiation Set in Place. orn I one 6,c0C.90 
Unit Heaters Sct in Place--.°"-) 5. > ; 4,000.00 
Fans Set in Place Spee Ce et 24,000.00 
Console Units Set in Place “: = fe} ; 4,500.00 
Filters Set in Place eae Shen a tee : 1,000.0 
Mixing Boxes Set in Place ~*20 °°... | 7,cCc : 7,000.50 
- Cooling Coils Set in Place - Seen - sco.co - 
“Heating Coils set in Place - Rate soem “iat 2,500.90" 
Air Distribution Set in Place ; Een ca oie ; 2,250.00. 100.00 
Sheet Metal © : are 58,200.06 3 = 


Insulation . 39,900.00 1,206.00 


7,840.06 
16,660.60 
20,580.90 
6,300.00 
" 500.00 


NVNYVADHDAAGY 
WNHrROVONAUA 
oomooos 
oooaoQagoa 
ooo00oo0o0 


4] 


ouae 
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td 


4099, 


Piartanen 
OR @G 3s] 
NR OVONGS 
"Dee 
é 


_ Automatic Rompe ares controls eee ee : 13,500.00 900.00. - 


SERVICE BUILDING - BUILDING 303 - Sonat : ipewcibeces: aeons eae 
Plumbing Piping ==) =o. 18,000.00. 17,826.00. 
Waste Oil, Gasoline, & Lubrication Piping - 3,000.60 ° 2,970.00 
Compressed Air Piping : Peete Pier 1,000.00 950-00. 
Chilled Water Piping ~. )* Gee See hoe " 2,000:00 ~~ 5 “-1,980.06 
Steam Service Piping Dats ee = 3,000.00 ‘ 2,970.00 
Plumbing Fixtures Sét in. “Place ee —y 3,000.00 : 2,250.00 
Pumps Set in Place : oa took 2,000.00 .~ . 2,000.00 
Hot Water Generators Set in S Ae See . 2,006.00 a 2,000.00 . 
Gasoline Equipment Set in Place’. 2,000.00 
Air Compressor Set in Place. 2,000.00 
Unit Heaters Set in Place- 3,000.00 
Fans Set in Place 7,C00.00 . 
Air Handling Units Set in Place 1,000.00 
Cooling & Heating Coils Set in Place | 500 .cO 
Sheet Metal . 29,700.00 
Insulation 
Automatic Temperature Controls. 


sd out 
goon 


. . 
fcoanrywy 


ye 
' 


ec 
SEoOSGUGGHP06E 9D 


. 
e 


. 
re 
4 


y 
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. 


se 
Aa 
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* CODE i — TOLAL 
NO. & NAME : : VALUE 


Plumbing Piping : Soe 50,000.00 
Gas Piping emcees ees ee 5 

Fire Protection Piping - 

Vacuum System Piping - 

Compressed Air Piping ep 

Air Conditioning & Heating Piping 

Plumbing Fixtures Set in Place 

Compressed Air Equipment Set in Place’ 

Steam Equipment & Specialties Set in Place 

Hot Water Heating Equipment Set in eraced rs ¢ 
Thermometers Set in Place. 

Air Washers Set in Place 

Cooling Coils Set in Place ... 
Heating Coils Set in Place © °--*: 
Air Handling Units Set in Place 
Filters Set in Place 

Dust Collectors Set in Place 
Fans Set in Place ~ eg 
Air Distribution Set in Place’ 
Induction Units Set in Place §- 
Mixing Boxes Set in Place See 


-. Sheet -Metal ° 


_ insulation 


Automatic pee Controls oe 20,000.00 


$4,850,000.00 *- ~ 


PER CENT 
COMPLETE COMPLETE 


48,500.00 


2,250.00 
2,700.00 
2,550.00 
2,550.00 


16,150.00 


4,500.00 
1,000.00 


15,200.00 


1,800.00 
2,850.00 
85,500.00 
26,400.00 
16,060.00 


$3,901,530.00 


300.00 


1,100.00" 
- 700.00 


700.00 
300.00 


400.00 © 


300.00 


“300.00 
600.00 
1,250.00 
600.00 
1,000.00 
800.00 
50.00 


583.007 
4,000.00 _ 


2,800.00 


$458,256.00 


————— 


18,800. 


$4,359, 7° 
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'PAYADLE AT ” Blake Construction Company, ine 


AMERICAN SECURITY & TRUST COMPANY . 1120 CONNCErICUT AVENUE. N, We” DRAFT NO. 9412 y 
f . 912 


SUITE 1100 
Sine WASGNGTON, D. C. 20036 
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Pay One Hundred Thousand and no Bsns 


ag 


Blake Construction Company, Tac. 


’ 


‘NO PRO 
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Requistion : 
Less % Retained aces 342506400 


JAR? 1. uD 
\ 


——_ 


. =3 820,477.00 
Less Previous Payments = 743} 720,477.2 007 
Payment Duc _ 2s 100 00 tg Ee 
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MARKOMITZ BROS. INC, -* 


MSs cree FL 


r55% a hence 


ROCCOUNT # 675-744 . ; 


ogergyns eu 


< = SERENE 


— 5 ead 


DO PETIT WITHIN THIRTY CAYS ters DLCeMES A FIGHT OO4FY ON US 
” PAYADLE AT eta: Bla? he Constriction Company, ine. 


ExcESICaN SECURITY & TRUST CE 1120 Connecs aur, Avenue: N. Ww. : aro, SE 
, * : = 


eee 2 Sil 
) 
vw 
“ . 1 

w TON, D.C, 20026 - : Sees 
- __WASHINGTON, PACH nn aa aR ape Benas0 January 1964 _ 


Cne Hundred Tatreyrefe Thousand One Hundred Bigheseip and snes 136,183.C* 
AY. ae eet 


"SS Markowitz Brose, Bae = : Blake Constructic = Company, Tne. 
ws = FEB 31964 ee, 5 
————— ee 


| OCR rere 


AUTHORIZCO SIGNATURE 
(ROS imOOSSiT 83 23 2a" Potten Sten 
:; je id, = ue yess s: = = ae wet eae es 
DO NOT DETACH : en face tears OF AccoUNT * DOINCMOETACTS 
Reto te wt ATT ee & fy «whee eS 
Seen nn 8 BR a 
Sf woes BaF io0+0q ‘ 
- mia POV BY 
Requisition —— hn 200 2947.00 ™ . 0. ‘BIC #43 355.35 
_ Less % Retained . 242,500, 005) ei NYE - ah a #44 233,35 
= § 3,958,447,00 Ss] 7° #48 (137.95 
Less Prev. Payments 3,820,447.00.- Sag eaerede eke hate #49 49.15 -- 
Bhar ise Ss 138,000.60 vi) 53 : .° #52 363.45 
.*Less C. 0. B/C ee - ". #56 (230.00) 
_ 43-56 53816636) -5-7 ie Bt pesgt asSS835e sin! 
Payment Due _ 136,183.64 2 0 - " $56 _ $51.76 Tha eo it 
- es ea ies ine a ~= neve we Se ees 1,816.36 WA - 
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PAYMUNT IN- FULL FOR ITEMS LISTEO UNDER 
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BRIEF FOR APPELLANTS 


In the | 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 20,900 


| 
MARKOWITZ BROS., INC. 
and 
CONTINENTAL CASUALTY COMPANY, 
Appellants, 


Vv. | 


FOX-GREENWALD SHEETMETAL COMPANY, INC., 
: Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
__ FOR THE DISTRICT OF COLUMBIA 
United Sites Cour-oftspeals 


for the 0 et ot Cetumbdia Circuit 


FILED DEC 18 1967 
: \ 
KAHL x np Ofc. Leoury MARK P. FRIEDLANDER 
CHARLES C. TR. 1210 Shoreham Building 


504 Southern Building Washington, D.C. 20005 

Washington, D.C. 20005 Attorney for Appellant 
Attorneys for Appellant Markowitz Bros., Inc. 
Continental Casualty Company 


Washington, 0. C. - THIEL PRESS 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


In a suit by Fox Greenwald, sub-subcontractor, against 
Markowitz, subcontractor, and Continental, surety, on a 
construction project upon a requisition for work allegedly 
performed prior to termination of the sub-subcontract by 
Markowitz: 


1. Did not Fox-Greenwald have to prove it had met the 
contractual conditions precedent to being entitled to pay- 
ment including: 
a) that the termination of its sub-subcontract by 
Markowitz was improper; 
b) that the value of the work performed justified 
the amount claimed by Fox-Greenwald; 


c) that its own outstanding bills for labor, materials 
and taxes had been paid; 


d) that satisfactory progress was being made; 
e) that Markowitz had itself been paid by the gen- 


eral contractor, Blake. 


2. In ajury case, were not defendants entitled to instruc- 
tions with respect to the necessity of proof by Fox- 
Greenwald of such contractual conditions precedent? 


3. Were not defendants entitled to directed verdicts 
for failure of Fox-Greenwald to prove such contractual 
conditions precedent? 


4. Did not the jury disregard the limited instructions 
actually given by the court and render a verdict in an 
amount beyond the scope thereof? 


(iii) 
INDEX 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT: 


I. The Trial Court Erroneously Failed To Rule Specifically 
Upon as a Matter of Law, or To Submit to the Jury, Ma- 
terial Issues, a Finding Upon Each of Which Was a Neces- 


. The Trial Court Failed To Instruct the Jury Properly 
Under the Evidence Which It Allowed To Be Intro- 
duced in This Case 


. Even if the Instructions to the Jury by the Trial Court 
Were Complete and Proper, the Jury Failed To Follow 


Such Instructions in Reaching Its Verdict by Improper- 
ly Including in Its Verdict the Amount of $75,408.08 
as Retainage, Which Markowitz Had Not Received From 
Blake, Contrary to the Trial Court’s Instructions. 


. The Trial Court Should Have Granted Defendants’ Mo- 
tion for Judgment, Notwithstanding the Verdict, or, in 
the Alternative, Should Have Granted Their Motion for 
a New Trial 


CONCLUSION 


TABLE OF CASES 


Heinse v. Howard, 153 Md. 380, 138 At. 255 
Helmer v. Geis, 149 Md. 86, 131 At. 34 
Petropoulos v. Lubienski, 220 Md. 293, 152 A.2d 801 


In the 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 20,900 


MARKOWITZ BROS., INC. 
and 
CONTINENTAL CASUALTY COMPANY, 
Appellants, 


Vv. 


FOX-GREENWALD SHEETMETAL COMPANY, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellants, Markowitz and Continental, were defendants_ 
below in a suit brought by Fox-Greenwald, appellee, for 
money due on unpaid requisitions arising out of work al- 
legedly performed under a sub-contract on a construction 
project. 

The District Court had jurisdiction of such suit under 
Title 11, Section 521 of the District of Columbia Code 
(1961 Edition). Upon trial the jury returned a verdict in 


2 


favor of the plaintiff for $103,458.91 from which defend- 
ants, Markowitz and Continental, appealed. 


Jurisdiction to review such judgment is conferred on this 
Court by the Act of June 25, 1948, C 646; 62 Stat. 929, 
Title 28 U.S.C., Section 1291 and 1292, and by Rule 73 
of the Federal Rules of Civil Procedure; as amended. 


STATEMENT OF THE CASE 


Blake Construction Company (hereinafter called Blake) 
was the prime contractor, with the United States, through 
the General Services Administration, for the construction 
of five buildings, known as New Facilities National Bureau 
of Standards (Phase No. 2) at Gaithersburg, Maryland. On 
July 20, 1962, Markowitz Bros., Inc. (hereinafter called 
Markowitz) entered into a subcontract with Blake to per- 
form the plumbing, heating and airconditioning work for a 
price of $4,850,000. Markowitz then sub-subcontracted the 
“sheetmetal” portion of its work to Fox-Greenwald Sheet- 


metal Company, Inc. (hereinafter called Fox-Greenwald) 
for a price of $1,050,000. 


The Markowitz-Fox-Greenwald sub-subcontract (herein- 
after called simply the subcontract) was dated July 20, 
1962 (P. Ex. 1) but not signed by the parties until Octo- 
ber 19, 1962 (JA 16) and set forth the scope of the work 
in detail. 

Fox-Greenwald was a new corporation, formed for the 
purpose of performing that subcontract and was to have 
been capitalized with $100,000 cash. Sam Fox, one of the 
principals, paid in $30,000 less than he subscribed (JA 55), 
causing Fox-Greenwald to be short of working capital. 


Fox-Greenwald began in October, 1962 and, as work pro- 
gressed, submitted monthly requisitions to Markowitz for 
partial payments beginning with January, 1963. Although 
there were some controversies between the parties relating 
to the amount of payments and progress of the work, the 
Fox-Greenwald requisitions through November, 1963 (JA 
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100) were paid by Markowitz subsequent to Markowitz’s 
receiving payment of its corresponding monthly requisition 
from Blake. 

Fox-Greenwald’s December requisition (JA 101) was 
submitted to Markowitz on or about December 16, 1963. 
Markowitz submitted its December requisition (JA 109-116) 
to Blake on December 20, 1963, including the notation there- 
in that: 

“Regarding Sheet Metal Requisition received from 
Fox-Greenwald in the amount of $754,080.82 dated 
December 16, 1963. This requisitioned amount 
is included in our December requisition to Blake Con- 
struction Co., Inc.; however, the amount has not been 
approved by us.” 


The gross amount! requisitioned by Markowitz to Blake 
in the December requisition was $4,241,224.00 (JA 109- 
116). On January 30, 1964, Blake approved only a gross 
amount of $4,200,947.00.(JA 82; JA 134), making pay- 
ment to Markowitz on that date of $136,183.64. Mar- 
kowitz thereafter received no further payments from Blake 
and was never paid any amounts for work performed sub- 
sequent to December 20, 1963 (JA 62). On or about 
March 9, 1964, Markowitz ceased work, alleging breach of 
its subcontract by Blake. Blake completed the remaining 
work of the Markowitz subcontract, alleging breach by Mar- 
kowitz. Markowitz and Blake have engaged in litigation in 
the United States District Court for the District of Mary- 
land respecting that issue of breach but no decision had 
been rendered in that case at the time of trial below. 


Pertinent provisions of the Fox-Greenwald subcontract 
(P. Ex. 1) are as follows:? 


1 The Fox-Greenwald requisitions to Markowitz and Markowitz’s 
requisitions to Blake are cumulative so that the gross amount claimed 
each month represents the total claimed for work performed from 
the beginning of the respective contracts. 


2praintiff’s Exhibit 1 is not printed in the joint appendix because 
all pertinent excerpts are reproduced in full as part of the brief. 


“ARTICLE 2 


(a) The Subcontractor agrees to commence work 
at the site as soon as directed by the Contractor. The 
Subcontractor shall prosecute his work with prompt- 
ness and diligence and shall complete the several parts 
and the whole herein sublet in accordance with prog- 
ress schedules as may be prepared and issued to the 
Subcontractor by the Contractor. It being mutually 
understood and agreed that time is of the essence of 
this contract, the Subcontractor shall at all times 
have a sufficient number of workmen, materials and 
equipment at the job, so that, to the satisfaction of 
the Contractor, the work may be carried out and 
completed as rapidly as required by the Contractor. 


(b) It is understood and agreed that said prog- 
ress schedules are based on reasonable expectation 
that the condition of the project will be such as will 
permit the Subcontractor to perform as therein pro- 
vided, and they may accordingly be changed from 
time to time. If this is not the case and the Subcon- 
tractor shall be delayed in the commencement, prose- 
cution or completion of his work by reason thereof, 
or, by reason of other cause beyond his control and 
without his fault or negligence including, but not re- 
stricted to, act of God or of the public enemy, acts 
or neglects of any other subcontractor, fires, floods, 
epidemics, quarantine restrictions, strikes, riots, civil 
commotions, restrictions on construction imposed by 
the Federal Government, or any agency thereof, or 
freight embargoes the schedules hereinabove for com- 
pletion of his work may be extended by such time as 
shall be fixed by the Contractor, but no such exten- 
sion shall be made unless a claim stating the basis 
thereof is presented in writing to the Contractor 
within three (3) days of the start of such delay, and 
agreed to by the Contractor. 

No such extension shall be deemed a waiver by 
the Contractor of his right to terminate this Con- 
tract for cause as hereinafter provided or relieve the 
Subcontractor from full responsibilitity for perform- 


5 


ance of his obligations hereunder, and no such delay 
shall give rise to any right to the Subcontractor to 
claim damages therefor from the Contractor. Con- 
tractor shall not be liable for any damages that may 
occur from delays or other causes on the part of other 
contractors or subcontractors, involved in work, or 
the furnishing of materials, pertaining to this project. 


(c) It is understood and agreed that if the Subcon- 
tractor fails to commence or complete his work, or 
any part thereof as herein prescribed, and said failure 
causes the Contractor to incur actual and/or liqui- 
dated damages, the Subcontractor shall pay the cost 
thereof. 


“ARTICLE 4. 


(a) Providing satisfactory progress is being made 
in the execution of this contract, partial payments 
will be made in accordance therewith as payments 
are made by the Owner and/or General Contractor. 
In order to obtain partial payments, the Subcontrac- 


tor agrees to furnish evidence satisfactory to the Con- 
tractor regarding payment of all of Subcontractor’s 
obligations under this contract, including those of 
any union welfare fund, or other union requirement, 
as well as all Federal, State and/or local taxes. 


“ARTICLE 6. 


The Subcontractor agrees that if at any time 
there shall be evidence of any lien or any other 
claim of any kind or description for which the 
Contractor may become liable, and which is charge- 
able to the Subcontractor, or any subcontractor of 
his, and/or when damage shall be caused by this 
Subcontractor to the work of the Contractor, or 
any other contractor or subcontractor, the Subcon- 
tractor shall promptly discharge or relieve such lien 
and/or claim by bonding, payment, or otherwise, 
and in the case of the failure of the Subcontractor 
to so discharge such lien and/or claim, the Contrac- 
tor shall have the right, in addition to any other 
right afforded him under the contract, to retain out 
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of any payment then due, or thereafter to become 
due, an amount sufficient in the opinion of the Con- 
tractor to completely indemnify the Contractor 
against any such lien or claim. 


“ARTICLE 18. 


(a) The Subcontractor shall be represented on 
the job site, during the course of his work, by a 
qualified supervisor acceptable to the Contractor. 

(b) It is understood and agreed that the Sub- 
contractor, or a responsible representative of his, 
duly authorized to act in his place and stead, will 
attend progress meetings, the date, hour and place 
of which will be established by the Contractor. 


“ARTICLE 20. 


It is understood and agreed that if the Subcon- 
tractor should be adjudged bankrupt, or if he should 
make a general assignment for the benefit of his 
creditors, or if a receiver should be appointed of 


Subcontractor, or if he should refuse or fail to 
supply enough properly skilled workmen or proper 
materials, or if he should fail to make prompt pay- 
ment for material or labor, or disregard laws, ordi- 
nances, or the instructions of the Contractor, or 
otherwise be guilty of a violation of any provision 
of this contract, in the opinion of the Contractor, 
then the Contractor may, without prejudice to any 
other right or remedy and after giving the Subcon- 
tractor three (3) days’ written notice, terminate this 
Agreement and take possession of the premises and 
of all materials, tools and equipment thereon and 
finish the work herein contemplated by whatever 
method he may deem expedient. In such case the 
Subcontractor shall not be entitled to receive any 
further payment until the work is finished. If the 
unpaid balance of the contract sum shall exceed the 
expense of finishing the work, including compensa- 
tion for additional managerial and administrative 
services, such excess shall be paid to the Subcon- 
tractor. If such expense shall exceed such unpaid 
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balance, the Subcontractor shall pay the difference 
to the Contractor. 


“ARTICLE 24. 


(a) It is understood and agreed that no certificate, 
receipt, or payment made for work executed, mate- 
rials, or equipment furnished, shall constitute an ac- 
ceptance of any such work, materials, or equipment 
that may subsequently be found to be defective nor 
relieve the Subcontractor of responsibility for such 
faulty materials, equipment or workmanship and, un- 
less otherwise specified, he shall remedy any defects 
due thereto and pay for any damage to other work 
and/or other real or personal property resulting there- 
from, which shall appear within a period of one year 
from completion and acceptance of the work, by the 
Owner and/or General Contractor, or such longer 
time as may be prescribed in the Specifications. 

(b) The Subcontractor further agrees that no 
such certificate, receipt or payment shall impair or 
in any way prejudice any right of action the Contrac- 
tor may have against him should he fail in or omit 
the performance of any part of this contract and 
no waiver by the Contractor of any one or more 
of his rights or remedies under this contract shall 
be, or for any purpose deemed to be, a waiver of 
any prior or subsequent rights or remedy of the 
Contractor.” 


Pursuant to Article 4, Fox-Greenwald submitted with its 
December requisition the required affidavit purporting to set 
forth all bills owed by it for materials furnished through De- 
cember 15, 1963, totaling $73,000 (JA 104). The affi- 
davit, executed by Max Greenwald, vice president of Fox- 
Greenwald, contained the sworn representation that “we 
have paid all payrolls in full” and “have reported and paid 
all Federal, State and Municipal taxes, including Unemploy- 
ment and Old Age in connection with our payrolls on this 
job.” 

As Markowitz, in February, 1964 learned, that affidavit 
was false in that Fox-Greenwald had not paid its Federal ~ 
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withholding and F.I.C.A. taxes for the third quarter (July, 
August and September), 1963, in the amount of $26,297.07, 
nor made any provision by way of monthly deposits for 
the fourth quarter which, through December 31, 1963, 
amounted to $66,511.80 (JA 106). 


As of January 15, 1964, Markowitz had paid Fox-Green- 
wald the total sum of $591,963.29 (JA 102). There- 
after, Markowitz paid to Fox-Greenwald the sum of $32,000 
on February 5, 1964 and $17,000 on February 13, 1964, 
for a total as of that date of $640,963.29 (JA 90). Sub- 
sequent to the termination by Markowitz of Fox-Greenwald 
on February 15, 1964, Markowitz paid the final Fox-Green- 
wald payroll in the amount of $9,658.52 (Tr. 896). 


As pointed out above, Markowitz did not receive payment 
from Blake of its December requisition until January 30, 
1964, so that not until then did the question of how much, 
if anything, was payable to Fox-Greenwald on its December 
Tequisition to Markowitz become pertinent, under the provi- 
sions of Article 4(a) of the subcontract. 

Beginning in February, 1964, the parties and their repre- 
sentatives held several meetings, particularly on February 
11 and February 14. During those series of meetings, Mar- 
kowitz learned: 


1) that the Fox-Greenwald affidavit (JA 104) furnished 
in support of the Fox-Greenwald December requisition, 
was false, and that Fox-Greenwald then owed Federal 
taxes totaling $92,808.87, exclusive of any interest and pen- 
alties. 


2) that, in addition, Fox-Greenwald then owed approxi- 
mately $140,500 for materials and supplies, $21,000 for 
equipment notes, $12,000 for union welfare and pension 
payments, $3,000 to $4,000 for state withholding taxes 
and $50,000 on a note due Blake, upon which Blake had 
filed suit (JA 49-50). 


3) that Fox-Greenwald did not intend to replace its su- 
pervisor, Charles Lohmeier, whose performance and com- 
petence was not satisfactory to Markowitz (JA 52-53). 
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4) that Fox-Greenwald was unwilling to increase its 
crews of workmen to meet the schedule set by Blake for 
completion of the mechanical equipment rooms (JA 52- 
53). 

5) that a survey by Markowitz’s sheet metal expert 
of the Fox-Greenwald work showed it to be only 53 per 
cent complete as of December 15 and 64 per cent complete 
as of February 11 (JA 13). 


6) that the United States had served levies upon Marko- 
witz for the unpaid taxes of Fox-Greenwald on February 
13, 1964 (JA 58). 


Because of all the enumerated matters, Markowitz ter- 
minated Fox-Greenwald. However, completion of the Fox- 
Greenwald portion of the work was performed by Blake in 
the course of completing the Markowitz portion of the work 
subsequent to Markowitz’s cessation on March 9, 1964. 


At the close of Fox-Greenwald’s case in chief, Markowitz 
and Continental moved for directed verdicts with respect 


to each of the five counts in plaintiffs bill of complaint 
(JA 24-31, 39-46). 


The court first dismissed the original suit (C.A. 1283- 
64) brought below against Markowitz Bros., Inc., a Dela- 
ware corporation, because that party defendant was never 
involved in the contracts or matters at issue (JA 33-34). 
The case below then proceeded (and for all intents and pur- 
poses may be treated) as if the only suit involved was C.A. 
1693-64, which named Markowitz Bros., Inc., a Florida 
corporation, as party defendant together with Continental. 


Then, acting upon defendants’ motions for directed ver- 
dict as to each count, the court granted the motions with 
respect to counts two, three and four for lack of evidence 
and denied the motions with respect to counts one and 
five (JA 47). 

Defendants then proceeded to put on their evidence in 


defense of counts one and five; Fox-Greenwald put on its 
rebuttal and again rested (JA 68) at which point Markowitz 
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and Continental moved again for directed verdicts as to 
counts one and five (JA 68-72). The court did not rule 
upon such motions, but continued the case to permit Fox- 
Greenwald to put on further evidence respecting the pay- 
ments Markowitz had received from Blake (JA 78). 


At the conclusion of such additional testimony, defend- 
ants again moved for a directed verdict (JA 83-86) which 
was denied by the court LGA 86). 

Discussion between counsel and the court was held re- 
lating to the charge the court intended to give the jury 
(JA 87-89), counsel argued orally to the jury, the ‘charge 
was given (JA 89-95), exceptions were taken by Markowitz 
and Continental (JA 95) and the jury, after deliberation, 
rendered its verdict in favor of Fox-Greenwald in the amount 
of $103,458.91 against both defendants. | 

Pertinent quotations from the record, particularly the 


colloquies between the court and counsel with respect to 
the several motions for directed verdict and the prospec- 


tive charge to the jury may be more logically presented in 
the argument portion of this brief. 


STATEMENT OF POINTS 


I. The trial court erroneously failed to rule specifically 
upon as a matter of law, or to submit to the jury, the fol- 
lowing material issues, a finding upon each of which was a 
necessary condition to any recovery by plaintiff: 


A. Did the failure of Fox-Greenwald to pay its bills for 
labor and material and Federal taxes preclude recov- 
ery fy Fox-Grennwald? 


Did the furnishing by Fox-Greenwald of false affi- 
davits respecting payment of taxes in support of its 
request for payment of its requisition, when discov- 
ered by Markowitz, preclude its recovery by Fox- 
Greenwald? 


11 


Did Fox-Greenwald fail to furnish sufficient and 
competent supervisory personnel, and, if so, did 
such failure preclude recovery by Fox-Greenwald? 
Did Fox-Greenwald fail to maintain sufficient prog- 
Tess in the performance of the work called for by 
the subcontract and, if so, did such failure preclude 
recovery by Fox-Greenwald? 


E. Was the termination by Markowitz of the Fox- 
Greenwald subcontract proper or not? 


II. Did not the trial court fail to instruct the jury properly 
under the evidence which it allowed to be introduced in 
this case? 

II. Even if the instructions to the jury by the trial court 
were complete and proper, did the jury fail to follow such 
instructions in reaching its verdict by improperly including 
in its verdict the amount of $75,408.08 as retainage, which 
Markowitz had not received from Blake, contrary to the 
trial court’s instructions? 


IV. Should not the trial court have granted defendants’ 
motion for judgment, notwithstanding the verdict, or, in 
the alternative, their motion for a new trial? 


SUMMARY OF ARGUMENT 


I 


The Trial Court Erroneously Failed To Rule Specifi- 

cally Upon as a Matter of Law, or To Submit to the 

Jury, Material Issues, a Finding Upon Each of Which 

Was a Necessary Condition to Any Recovery by 

Plaintiff. 

Although in a lawsuit for money damages plaintiff must 
prove two elements, liability and damage, the trial court be- 
low virtually ignored the issue of liability and simply in- 
structed the jury to determine the amount in accordance 
with a given formula. 
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The theory of count one of Fox-Greenwald’s complaint, 
upon which the case was heard on the merits, was based 
neither upon quantum meruit nor damages for breach of 
contract. 


The theory of count one, as adopted by the court in its 
rulings and transmitted to the jury in the instructions, was 
effectively reduced to the following formula: If Fox-Green- 
wald submitted a requisition to Markowitz, the amount of 
which Markowitz incorporated in its requisition to Blake, 
Fox-Greenwald was entitled to recover the amount received 
by Markowitz from Blake attributable to the Fox-Green- 
wald portion of the Markowitz work. 


Such a theory erroneously permitted recovery by Fox- 
Greenwald even though it had failed to pay its bills for 
labor, material and federal taxes; had furnished a false af- 
fidavit respecting payment of taxes; had failed to furnish 
sufficient and competent supervisory personnel and had 
failed to maintain sufficient progress in performance of the 


work. It further erroneously permitted recovery by Fox- 
Greenwald even though Fox-Greenwald was in breach of 
contract and had been properly terminated by Markowitz. 


I 


Did Not the Trial Court Fail To Instruct the Jury 
Properly Under the Evidence Which It Allowed 
To Be Introduced in This Case? 


The instructions to the jury emphasized that termination 
was to be considered nothing more than a cut-off date, hav- 
ing no other materiality to the rights of the parties. To the 
jury, the charge clearly meant that Fox-Greenwald was enti- 
tled to recover regardless of whether or not it had complied 
with the payment provisions of the contract or whether or 
not it had breached the contract. 
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iil 


Even if the Instructions to the Jury by the Trial 
Court Were Complete and Proper, Did the Jury 
Fail To Follow Such Instructions in Reaching Its 
Verdict by Improperly Including in Its Verdict 
the Amount of $75,408.08 as Retainage, Which 
Markowitz Had Not Received From Blake, Con- 
trary to the Trial Court’s Instructions? 


Upon the undisputed evidence produced both by Marko- 
witz and Fox-Greenwald, it is clear that the jury awarded 
Fox-Greenwald an amount substantially in excess of the 
amount Markowitz had received from Blake, contrary to 
the specific instructions by the court. There were refer- 
ences in the testimony below, in a trial consuming some 
eight days, to many series of figures, some material and 
others not. To avoid the jury’s becoming confused as to 
which figures were applicable to the charge and which 
were not, the court should have incorporated the undisputed 
figures in the charge but declined so to do. The result was 
a substantial error on the part of the jury, clear upon the 
face of the undisputed evidence. 


IV 


Should Not the Trial Court Have Granted Defend- 
ants’ Motion for Judgment, Notwithstanding the 
Verdict, or, in the Alternative, Their Motion for a 
New Trial? 


Subsequent to the jury’s verdict, defendants filed their 
appropriate motion for judgment notwithstanding the ver- 
dict or, in the alternative, for a new trial. 


Judgment notwithstanding the verdict should have been 
granted below and this Court should reverse, without a new 
trial, because on the record below Fox-Greenwald, as a mat- 
ter of law, was entitled to recover nothing. It was undis- 
puted that Fox-Greenwald failed to comply with Article 4 
of the subcontract requiring it to furnish evidence satisfac- 
tory that it had paid its bills for labor, material and taxes, 
in that Fox-Greenwald owed approximately $319,000 of 
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past due obligations. It was further undisputed that Fox- 
Greenwald had furnished a false affidavit which, as a matter 
of law, precluded recovery by it. Further, termination by 
Markowitz was proper, as a matter of law, which precluded 
recovery. Finally, under Fox-Greenwald’s own theory of 
damages, there was no amount due it. 


Even if, however, this Court should decide not to reverse 
without a new trial there is no question but that defendants 
are entitled to reversal with a new trial. 


The material issues respecting Fox-Greenwald’s failure to 
comply with the payment provisions of the subcontract 
have never been decided by the jury, nor has the ques- 
tion of whether Fox-Greenwald was properly terminated 
been decided under a proper charge. 


Finally, because the amount of the verdict by the jury 
was so substantially in excess of the undisputed evidence, 
the error is curable only by a new trial. 


ARGUMENT 


I 


The Trial Court Erroneously Failed To Rule Specifi- 

cally Upon as a Matter of Law, or To Submit to the 

Jury, Material Issues, a Finding Upon Each of Which 

Was a Necessary Condition to Any Recovery by 

Plaintiff. 

It is axiomatic that in any lawsuit for money damages, 
and particularly one based upon contract, the plaintiff has 
the burden of proving two distinct elements: liability and 
damages (or amount). In the case below the issue of liabil- 
ity was virtually ignored by the court, both in its rulings 
on defendants’ motions for directed verdict and in the 
charge to the jury. For all practical purposes the charge 
simply asked the jury to determine the amount in accord- 
ance with a given formula. 


Because demonstrating the lack of a ruling is in essence 
seeking to prove a negative and because the colloquies and 
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discourses between the court and counsel below were many 
and at times rambling, the task in this brief is more difficult 
than simply pointing out a specific erroneous ruling. 


To put the matter in proper perspective, we should first 
seek to determine the theory of Fox-Greenwald’s first count? 
which is entitled “money due,” decide whether that legally 
states a cause of action, and then conclude whether the theo- 
ry was properly presented in the charge to the jury. 


First of all, it is clear that count one is not based upon 
breach of contract, the alternative remedies for which un- 
der Maryland law’, are set forth in Petropoulos v. Lubien- 
ski, 220 Md. 293, 152 A.2d 801. Count one is neither upon 
quantum meruit nor for damages under the contract for 
breach. Furthermore, the discourse between the court and 
counsel resolves any uncertainty in that regard (JA 43- 
44): 

“THE COURT: Well, as I understand, the first 
count proceeds on the theory that monies were re- 
ceived by Markowitz for the benefit of Fox-Green- 
wald.” 


“MR. FRIEDLANDER: Is that the theory? I 
didn’t understand what theory. I thought he was 
suing on the basis of breach of contract on quan- 
tum meruit.” 


“THE COURT: I don’t so understand. My un- 
derstanding of the first count is that he is suing for 
the amount of money which he claims Markowitz 
received from Blake based on his requisitions on 
Markowitz.” 


“MR. FRIEDLANDER: If that is the issue in the 


case, it is a simple one. I have no quarrel with that, 
if that is what it is.” 


The court directed verdicts for defendants on counts two, three 
and four. Count five, against Continental on the bond, incorporated 
the allegations of count one. 


4The subcontract was to be performed in Maryland. 
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“THE COURT: Am I correctly stating your theory 
on the first count, Mr. Sacks?” 

“MR. SACKS: It states ‘for money due.’” 

“MR. FRIEDLANDER: Let’s get that clear. If 
that’s what he’s claiming, if he’s not claiming quan- 
tum meruit, we have a different. problem.” 

“THE COURT: That is my understanding. You 
correct me if I’m wrong. 

“MR. SACKS: You are right, Your Honor. It 
says ‘money due’.” 

“THE COURT: That is not the point. ‘Money 
due’ — that is not the issue. The question is: Are 
you claiming $145,000.00 — is that the amount?” 

“MR. SACKS: $145,000.00.” 


“THE COURT: That $145,000.00 represents two 
requisitions, as I remember your testimony, —” 


“MR. SACKS: Right.” 


“THE COURT: -— which you had made on Marko- 
witz and which Markowitz had used as the basis of his 
claim against Blake, and which Blake had subsequent- 
ly paid to Markowitz without paying you?” 

“MR. SACKS: Right.” 

“THE COURT: Isn’t that your contention?” 

“MR. SACKS: That is correct.” 


From that point forward in the trial below the court con- 
sidered that no other issues were material to Fox-Greenwald’s 
right to recover under count one. In other words, simply 
because Fox-Greenwald submitted a requisition to Marko- 
witz, the amount of which Markowitz incorporated in its _ 
requisitions to Blake, Fox-Greenwald was entitled to be 
paid the amount received by Markowitz from Blake at- 
tributable to the Fox-Greenwald portion of the Markowitz 
work. However, such a theory simply ignores the equally 
pertinent provisions of the subcontract respecting partial 
payments. Fox-Greenwald is not entitled to payment of 
its requisition simply because Markowitz has been paid by 
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Blake. To receive payment under Article 4 of the subcon- 
tract, Fox-Greenwald must also be making “satisfactory 
progress” and “furnish evidence” of “payment of all Sub- 
contractor’s obligations . . - including . . . Federal, State 
and/or local taxes.” Under Article 6, Markowitz could 
deduct from a requisition otherwise due the amount of 
outstanding liens and claims which the evidence in this 
case disclosed to amount to $93,000 in unpaid taxes and 
$226,000 in other unpaid obligations. 


Furthermore, under Article 20, if Markowitz were jus- 
tified in terminating, Fox-Greenwald would “not be en- 
titled to receive any further payment until the work is 
finished,” with the amount of any possible subsequent 
payment being dependent upon the expense of completion, 
of which there was no legally credible evidence presented 
below (JA 39). 


The necessity of Fox-Greenwald proving its entitlement 
to payment under the above subcontract provisions was ar- 


gued on many occasions to the court (JA 27-31, 68-70, 83- 
84, 88, 89, 95), but to no avail. The only clear cut remark 
or ruling by the court appears at JA 89 wherein the court 
stated flatly that: 


“You are arguing a matter of law which I am not 
going to submit to the jury.” 

Although in its charge the court very clearly did not sub- 
mit those issues to the jury, neither did the court specifi- 
cally rule on them as “a matter of law.”” Are we then to 
assume that the court inferentially ruled against defendants 
on the issue of liability? If so, those inferential, but not 
pronounced, rulings meant that the court itself determined 
that Fox-Greenwald was entitled as a matter of law to pay- 
ment of its requisition despite: 

1) the failure of Fox-Greenwald to pay its bills for 
labor and materials and Federal and State taxes. 

2) the furnishing by Fox-Greenwald in support of 
its requisition of the false affidavit that all taxes had 
been paid. 
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3) the failure of Fox-Greenwald to furnish suffi- 
cient and competent supervisory personnel. 


4) the failure of Fox-Greenwald to maintain suffi- 
cient progress. 

Those inferential rulings by the court go to the question of 
whether, apart from the question of termination, Fox-Green- 
wald had met its contractual conditions precedent legally to 
demand payment of the pending requisition. The requisition 
is a creature of the subcontract, not some independent prom- 
issory note or chose in action, and is inseparable from the 
instrument creating it. 


But the inferential rulings by the court go even further. 
By refusing to submit to the jury the issue of the propriety 
of the termination, the court effectively ruled that Fox- 
Greenwald was not precluded from recovery even though 
its subcontract had been properly terminated by Markowitz 
for breach. 


Fox-Greenwald never had any doubt below that in order 
to recover at all, it had the burden of proving the termina- 
tion was improper. The allegations of paragraph three of 
count one state: “On February 15, 1964, the defendant, 
without justification, terminated the contract of the plain- 
tiff. . ”’ During the argument upon defendants’ motion for 
directed verdict as to count one, the following colloquy oc- 
curred between the court and counsel for Fox-Greenwald 
(JA 73): 

“THE COURT: You recognize you do have the 
burden in this case?” 

“MR. SACKS: We had the burden to show — and 
I believe we have by the testimony — that we have 
performed work up to February the 15th, 1964. We 
had the burden to show that there was no legal right 
to terminate our contract. We had the further bur- 
den to show that Markowitz owed us, not what —” 


Accordingly, prejudicial error was committed below in 
that: 


\ 
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a) The court “ruled” as a matter of law that Fox-Green- 
wald had properly met the contractual conditions precedent 
to payment of its requisition, or 

b) The court “ruled” as a matter of law that termination 
of the Fox-Greenwald subcontract by Markowitz was wrong- 
ful. 


As pointed out above, however, the record below is such 
that the “rulings” of the court have to be inferred or de- 
duced from the manner in which the court did in fact charge 
the jury rather than from specific pronounced rulings. The 
specific charge to the jury is treated in the next section of 
this argument. 


ll 


The Trial Court Failed To Instruct the Jury Properly 
Under the Evidence Which It Allowed To 
Be Introduced in This Case. 


The material portions of the charge given the jury are 
relatively brief and, with emphasis supplied, are as follows: 


“This is a suit which is being submitted to you 
for your decision in that Fox-Greenwald Sheet Metal 
Company, Inc., a corporation, has sued Markowitz 
Bros., Inc., a corporation and Continental Casualty 
Company, in which the Plaintiff Fox-Greenwald 
Sheet Metal Company seeks to recover from the De- 
fendants money which the Plaintiff contends is due 
and owing by the Defendant Markowitz to the Plain- 
tiff for work performed on Phase II of the National 
Bureau of Standards, located in Gaithersburg, Mary- 
land, prior to termination of its contract on Febru- 
ary 15, 1964, and which sum the Plaintiff contends 
that Markowitz had received for the benefit of the 
Plaintiff from the general contractor, Blake Con- 
struction Company, Inc., and the Defendant re- 
fused to pay over the same to the Plaintiff. 


“That is the Plaintiff's contention. First, that a 
certain amount of work had been performed on the 
date of termination, for which moneys were due it, 
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and that Markowitz had received funds for the bene- 
fit of the Plaintiff and failed to turn them over. 


“The Defendants contend that the Plaintiff Fox- 
Greenwald had been paid in full for all work per- 
formed by the Plaintiff on the date of termination 
of the contract, namely February 15, 1964. The 
Defendants further contend that the Defendant 
Markowitz paid to the Plaintiff or for its account 
sums in excess of the total moneys received by 
Markowitz from Blake for the account of the Plain- 
till and, therefore, the Plaintiff is not entitled to 
recover any sum in this action. 


“They are the simple issues which you are called 
upon to decide under all the evidence in this case. 
xe 


“You will observe very carefully that I am not com- 
menting on the evidence. There is considerable con- 
flict in the evidence. There is considerable conflict in 
the interpretation of the evidence. That is your re- 
sponsibility and not mine. It is my responsibility 


merely to state to you what are the issues you are 
called upon to decide. 1 am now going to do it in 
another way which I hope is simple and clear. 


“Having in mind what I have said to you with re- 
spect to burden of proof, in order for the Plaintiff 
to recover in this action, it must establish by a pre- 
ponderance of the evidence these contentions: First, 
that as of the termination of the contract on Febru- 
ary 15, 1964, it had performed work under the con- 
tract for Markowitz for which it had not been paid in 
full, and there was a balance due it in such amount as 
it shall prove by a preponderance of the evidence. In 
other words, it is for you to decide, first, that work 
had been performed under the contract for Marko- 
witz for which it had not been paid in full; and if 
you determine that, then you determine the amount 
so due. 


“Now the second element which the Plaintiff must 
prove by a preponderance of the evidence is: That 
Markowitz received from Blake a sum or sums of 
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money for the benefit of the Plaintiff, part of which 
it has not paid to the Plaintiff or on its account. 
“The Plaintiff must prove by a preponderance of 
the evidence each of these two contentions. If the 
Plaintiff fails to prove either of these contentions, 
then your verdict must be for the Defendants. If 
the Plaintiff has proved by a preponderance of the 
evidence both of these contentions, then the Plain- 
tiff is entitled to recover such amount as you find 
is due and owing for work performed, provided that 
said sum shall not exceed such amount you may de- 
termine has been paid by Blake to Markowitz and 
not paid over by Markowitz to Fox-Greenwald or 
for its benefit.” (JA 90, 93-94). 
To the jury, then, termination had significance solely as 
a cut-off date but had no other materiality to the rights of 
the parties. Within the framework of the charge as given, 
Markowitz could have been fully justified in terminating the 
Fox-Greenwald subcontract for default but would neverthe- 
less have been obligated to pay its defaulting subcontractor 
upon pending requisitions for partial payment simply be- 
cause Markowitz had received payments under its contract 
with Blake. In other words, Fox-Greenwald had precisely 
the same right to recover and in the same amount whether 
or not it had breached and was in default of the subcon- 
tract; whether or not it had paid its bills; whether or not 
it had furnished the false affidavit; whether or not it had 
furnished competent supervisory personnel and whether or 
not it had maintained satisfactory progress, all of which 
were rendered immaterial by the charge as given. 


The charge, then, was in direct conflict with the tule that 
the party in default may not recover for partial performance 
of a building contract. Helmer v. Geis, 149 Md. 86, 131 
At. 34; Heinse v. Howard, 153 Md. 380, 138 At. 255. 


Defendants took proper exception to the charge as given 
(JA 95): 


“MR. FRIEDLANDER: Might we note for the 
record exception on these grounds: We think the 


22 


requirement of the Plaintiff is to prove that we 
breached the contract and under the terms of the 
contract they have complied with the paragraphs 
which entitle them to be paid.” 


“THE COURT: Very well.” 


iil 


Even if the Instructions to the Jury by the Trial 
Court Were Complete and Proper, the Jury Failed 
To Follow Such Instructions in Reaching Its Ver- 
dict by Improperly Including in Its Verdict the 
Amount of $75,408.08 as Retainage, Which Marko- 
witz Had Not Received From Blake, Contrary to the 
Trial Court’s Instructions. 


The case below was rife with figures and consumed some 
eight trial days. Some of the figures, however, were undis- 
puted and the jury should have been so advised in order 
that they might not be misled by confused recollection or 


final argument. The court, however, refused to incorporate 
any figures in its charge (JA 87) and compounded the con- 
fusion by advising the jury that “there is considerable con- 
flict in the evidence” (JA 93). 


Certain simple accounting principles are inherent in the 
charge as given. Applying those principles to the figures 
not in dispute shows that the jury awarded an amount far 
in excess of that for which there was evidence before it. 


Under. the charge as given, there is one clear limiting 
factor on the maximum amount to which Fox-Greenwald 
could ever be entitled and that relates to the payments 
by Blake to Markowitz. It is undisputed that Blake never . 
paid Markowitz for any work performed beyond December 
20, 1963. In other words, the last requisition upon which 
Markowitz received any payment from Blake was Marko- 
witz’s December requisition (JA 109-116). Accordingly, 
there was no work of Fox-Greenwald performed beyond 
December 20, 1963, for which Markowitz received any pay- 
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ment whatsoever and, under the charge as given, that was 
the effective cut-off date for work performed by Fox-Green- 
wald for which any payment could be due it from Marko- 
witz. 


The amount for which payment was claimed by Fox- 
Greenwald in its December requisition (JA 101) was 
$678,672.74. As of February 15, 1964, Markowitz had 
paid directly to Fox-Greenwald the sum of $640,963.29 
and “on its account” the final Fox-Greenwald payroll of 
$9,658.52, for a total of $650,621.81, an amount which, 
again, is not in dispute. Accordingly, as of February 15, 
1964, Markowitz had paid to Fox-Greenwald all but 
$28,050.93 of the amount claimed by Fox-Greenwald under 
its December requisition. 


It is evident that the jury disregarded the significance of 
the ten per cent retention and awarded Fox-Greenwald the 
gross amount set forth in its December requisition (JA 101) 
of $754,080.82 less the payments made of $650,621.81, 
or $103,459.01 (incorporating a ten cent error, as the ver- 
dict was in the sum of $103,458.91). 


It is submitted that the $75,408.08 retention was not 
“due” Fox-Greenwald on February 15, 1964, nor had Fox- 
Greenwald even claimed it, so that the jury was in error in 
including such amount in the verdict. Moreover, Blake had 
withheld and not paid Markowitz the retention and, under 
the charge as given, Markowitz could be liable for no more 
than it received from Blake>. 


5 Because Markowitz had furnished the Continental payment bond 
to Blake, Blake agreed to reduce the retention to five per cent of the 
total Markowitz contract price of $4,850,000 or a fixed retention of 
$242,500 (JA 134). If Markowitz were considered to be obli- 
gated to reduce the Fox-Greenwald retention commensurately, de- 
spite the refusal of Fox-Greenwald to furnish a payment bond to 
Markowitz (JA 55-56), the maximum possible amount received by 
Markowitz for the Fox-Greenwald work would be $754,080.82, less 
$52,500 (5% of $1,050,000, the Fox-Greenwald subcontract price) 
or $701,580.82. Under those circumstances, the jury could not have 
awarded more than $50,959.01. 
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There was additional evidence, not in dispute, which the 
jury failed to take into account and which, properly consid- 
ered by it, would have precluded Fox-Greenwald from any 
recovery within the framework of the charge as given. 


It would seem clear that both under Article 4 (supra, 
page 5) of the subcontract and the charge to the jury, the 
valuation of the Fox-Greenwald work as reflected in the 
Markowitz requisitions approved by Blake was conclusive 
upon Fox-Greenwald. It was not a question of what value 
Blake should have approved but simply what Blake did ap- 
prove. In that regard, the Markowitz February requisition 
(JA 125-131) to Blake is pertinent. 


It should be remembered that in its December and Janu- 
ary requisitions to Blake (JA 109-124), although Marko- 
witz included the respective amounts requisitioned by Fox- 
Greenwald, Markowitz specifically noted that such amounts 
had not been approved by Markowitz. By the time of the 
Markowitz February requisition to Blake, the value of the 
Fox-Greenwald portion of the work which was approved by 
Blake had been substantially reduced. In other words, Blake 
recognized that the Fox-Greenwald work had been previous- 
ly overbilled and adjusted downward the February requisi- 
tion accordingly (JA 80-82, 105). The amount of that adjust- 
ment is startling. 


The undisputed gross value of the Fox-Greenwald work 
contained in the February requisition approved by both Mar- 
kowitz and Blake was $714,168.55 (JA 62-63, 125-127). 
When it is considered that Fox-Greenwald had billed an 
estimated gross of $754,080.82 in December and an esti- 
mated gross of $821,681.10 in January, and had performed 
additional work subsequent to January 20, the substantial 
overbilling by Fox-Greenwald in the prior December requi- 
sition is apparent. 

In any event, although no cash changed hands between 
Blake and Markowitz with respect to the February requisi- 
tion, the accounting between them is no less conclusive upon 
the amount due Fox-Greenwald for work performed by it. 
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Accordingly, for all work performed by Fox-Greenwald to 
the date of termination, February 15, 1964, Blake had ap- 
proved the gross amount of $714,1 68.55. If that be reduced 
by the ten per cent retainage, the net amount due would be 
$642,751.69. Because Markowitz had paid Fox-Greenwald 
$650,621.81, the jury should have found nothing® due Fox- 
Greenwald under the charge as given. 


Furthermore, although the total amount of overbilling by 
Fox-Greenwald in its December requisition cannot be precise- 
ly determined from the figures in evidence, the minimum can 
be determined. Fox-Greenwald claimed additional work per- 
formed between December 20 and January 20 of $821,681.10 
less $754,080.82 or $67,000.28. Ignoring the increase in 
overbilling for work performed subsequent to January 20, 
the minimum overbilling by Fox-Greenwald in its Decem- 
ber requisition is as follows: 


Fox-Greenwald December requisition $7 54,080.82 
Blake approved February requisition 714,168.55 
39,912.27 

Additional requisition: December 20 
to January 20 67,600.28 


Overbilled in December $107,512.55 


Accordingly, since the only Fox-Greenwald requisition 
payable by Markowitz was the December requisition, be- 
cause it was overbilled by at least $107,512.55, and since 
Markowitz had already paid Fox-Greenwald the sum of 
$650,621.81, there was no money due to Fox-Greenwald 
and the jury should have so found under the charge as 


given. 


tf the commensurate five per cent of the contract price retainage 
is considered applicable (see footnote 3, supra), the net amount due 
would be $661,668.55. Under that circumstance, the most the jury 
could have found was $11,046.74. 
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IV 
The Trial Court Should Have Granted Defendants’ 
Motion for Judgment, Notwithstanding the Verdict, 
or, in the Alternative, Should Have Granted Their 
Motion for a New Trial. 


Subsequent to the jury verdict, defendants filed their ap- 
propriate motion for judgment notwithstanding the verdict, 
or, in the alternative, for a new trial. 


A. It is appellants’ contention first, that judgment not- 
withstanding the verdict should have been granted and 
that this Court should reverse, without a new trial, because 
on the record below, Fox-Greenwald, as a matter of law, was 
entitled to recover nothing. 


First of all, there was no factual dispute that Fox-Green- 
wald failed to comply with Article 4 of the subcontract. No 
“evidence satisfactory” to Markowitz was furnished by Fox- 
Greenwald that it had paid all of its obligations under the 
subcontract. In fact, the only evidence furnished by Fox- 


Greenwald was that it had not paid all of its obligations to 
the extent of $226,000 in general obligations plus $93,000 
in unpaid taxes. Under those circumstances, Markowitz had 
a contractual right, clear on the face of the instrument, not 
to pay the Fox-Greenwald requisition for partial payment, 
a matter not a jury question but for decision by the court 
below, and, on appeal, by this Court. 


Second, it is undisputed that the affidavit furnished by 
Fox-Greenwald in support of its December requisition that 
the taxes had been paid was false, with not the slightest 
suggestion of inadvertence. Viewed from any objective 
standard, it is obvious that a false affidavit was “evidence” 
not “satisfactory” to Markowitz, which, for that reason 
alone, had a clear contractual right not to pay the requisition 
for partial payment, again a matter for decision by the court. 

Third, the above two undisputed circumstances, standing 
alone, as a matter of law, gave Markowitz the contractual 
right under Article 20 of the subcontract not simply to re- 
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fuse to pay the pending requisition, but to terminate Fox- 
Greenwald for failing “to make prompt payment for mate- 
tial or labor. . . or otherwise be guilty of a violation of 

any provision of this contract.” 


Fourth, upon the undisputed evidence in the record as 
discussed in Section III of this argument, there was no 
money actually due Fox-Greenwald upon any requisition, 
which again is ascertainable by the Court as a matter of law. 


B. Even if, however, this Court should decide not to re- 
verse without a new trial, there is no question but that de- 
fendants are entitled to reversal with a new trial. 

First, the following material issues were effectively elim- 
inated by the court’s charge and have never been decided 
by the jury under a proper charge: 

a) Whether the failure of Fox-Greenwald to pay 
some $319,000 of past due obligations justified Mar- 
kowitz in refusing to pay the requisition; 

b) Whether the false affidavit of Fox-Greenwald 
justified Markowitz in refusing to pay the requisition; 

c) Whether Fox-Greenwald was making sufficient 
progress to entitle it to demand payment, or was far 
behind in its work; 

d) Whether Fox-Greenwald was represented on the 
job site by a supervisor sufficiently qualified to entitle 
Fox-Greenwald to demand payment (Article 18 of sub- 
contract); 


e) Whether Fox-Greenwald was supplying enough 
properly skilled workmen to entitle Fox-Greenwald to 
demand payment, or whether it was far short (Article 
20 of the subcontract); 


f) Whether the value of the Fox-Greenwald work 
as approved by Blake and by Markowitz was sufficient 
to entitle Fox-Greenwald to demand payment; 

g) Whether the value of the Fox-Greenwald work 
in fact was sufficient to entitle it to demand payment, 
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h) Whether the termination by Markowitz of Fox- 
Greenwald was proper or improper. 


Second, the jury awarded Fox-Greenwald an amount far 
in excess of the undisputed amount received by Markowitz 
from Blake, contrary to the charge as given. Even if this 
Court should disagree that the charge precluded the jury, on 
the evidence in the record, from awarding Fox-Greenwald 
anything at all, nevertheless, the amount of $103,458.91 
is so substantially erroneous as to be curable only by a 
new trial. 


CONCLUSION 


It is respectfully submitted that the judgment below 
should be reversed with instructions to dismiss the com- 
plaint or be reversed and remanded for a new trial. 


Respectfully submitted, 


KAHL K. SPRIGGS 
CHARLES C. HARTMAN, JR. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Where, during the course of a trial founded on 5 counts, 
the parties agreed to have the case submitted to the jury on 
‘one issue, was it necessary for the Court to instruct the jury 
on matters not material to that issue? 


2. When evidence is adduced by a plaintiff establishing 
performance and progress under the provisions of a contract, 
and it is thereafter agreed that the issue to go to the jury 
would relate to money received and not paid over, was it 
error for the Court to confine its instructions to the agreed 
issue? 

3. When a jury has before it all of the evidence presented 
by the defendants and returns a verdict based on the Court’s 
instructions can it be said that the jury disregarded the in- 
structions? 


INDEX 
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ARGUMENT: 


I. The court properly instructed the jury where the issue 
covered by the instructions was agreed to by counsel for 


. The trial Court was not required to instruct the jury on 
issues not to be considered by them, although evidence 
had been adduced in favor of the plaintiff relating to 
performance and progress of a contract 

. The verdict of the jury was proper and in accordance 
with the evidence presented during the course of the trial 
and its careful consideration was evidenced by the fact 
that all of the figures presented by the defendant were 
requested after the jury retired for its deliberation 
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FOX-GREENWALD SHEET METAL CO., INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


In July, 1962, the appellee, Fox-Greenwald Sheet Metal 
Co., Inc. (referred to as Fox-Greenwald) entered into a con- 
tract with Markowitz Bros., Inc. (referred to as Markowitz) 
for the performance of certain sheet metal work on a project 
known as National Bureau of Standards in Gaithersburg, 
Maryland, the total consideration for said contract being 
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One Million Fifty Thousand ($1,050,000.00) Dollars. Some- 
time in the month of October, 1962, Fox-Greenwald com- 
menced performing its job and under the provisions of the 
agreement submitted a requisition on the 15th of each 
month for work performed and material supplied for the 
previous month. 


Fox-Greenwald presented its requisition in June of 1963 
for $85,032.94 but Markowitz only paid $58,918.86 (P. Ex. 
2, JA99) and that was the genesis of the trouble between the 
parties. When the August, 1963 requisition was cut (JA 15, 
16) and the efforts of Fox-Greenwald to secure payment 
from Markowitz failed, they then sought assistance from 
Blake Construction Co. who agreed to make a loan in the 
sum of $50,000.00 (JA 14) which was to be returned to 
Blake when Fox-Greenwald had been paid the full amount 
due it by Markowitz. Fox-Greenwald continued to perform 
under the contract, there never being any question of any 
significance concerning the quality or progress of its work 
until the latter part of January, 1964 when Markowitz re- 
fused to make any payments to Fox-Greenwald although it 
had been paid by Blake based on requisitions presented by 
Fox-Greenwald to Markowitz. At this time it then became 
apparent that Markowitz was setting up a pattern in an ef- 
fort to exculpate himself from a contract which he stated 
was a bad one and on which he was losing money (JA 
19, 20). 


On approximately January 30, 1964, Fox-Greenwald had 
sent in its fourth quarterly report covering Social Security 
and Withholding taxes in expectation of receiving $145,- 
126.14 covered in the requisitions. (P.Ex.13n, JA101). When 
this money was not received Fox-Greenwald then met with 
Markowitz advising them that the money was needed for 
payment of the taxes and at a meeting on February 1, 
1964, Markowitz stated that he had not been paid by Blake 
although it was learned that Blake had paid Markowitz 
$100,000.00 on January 29, 1964 (Def. Ex. 32, JA 132) and 
$136,183.64 on January 30, 1964 (Def. Ex. 33, JA 134, 82). 
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All efforts after February 1, 1964 to obtain payment of the 
requisitions having failed, a meeting was arranged for Feb- 
ruary 11, 1964, at which meeting Markowitz stated that he 
would pay Fox-Greenwald the money if they would put up 
a bond (JA 15). This statement was made in the presence 
of two Internal Revenue Agents who were present at the in- 
vitation of Fox-Greenwald in an effort to settle the tax 
payments which were then due and owing (JA 18). When 
it became obvious that Markowitz had no intention of pay- 
ing out any of the money they had received from Blake to 
cover the requisitions of Fox-Greenwald and other suppliers, 
Max Greenwald, an officer of Fox-Greenwald, agreed to put 
up a bond (JA 20), which offer stunned Markowitz and 
*they then stated they had withdrawn their offer (JA 20). 


The last meeting between the parties occurred on Febru- 
ary 14, 1964, and on February 15, 1964 Fox-Greenwald 
was ordered to terminate any further work on the project 
and denied access to its trailer office on that date. Although 
Markowitz was well aware that the taxes were due and owing 
he used this as one of the bases for termination of the con- 
tract, in addition to which they asserted the non-payment of 
Union dues and the lack of progress in the performance of 
work. At the time of the termination of the contract, 
Markowitz then commenced sending a series of letters and 
various other complaints none of which had been made 
known to Fox-Greenwald until the dispute arose in Febru- 
ary, 1964) JA 65). During the course of one of the Febru- 
ary 1964 meetings Fox-Greenwald agreed to execute an 
assignment to the Internal Revenue Bureau in order to 
protect Markowitz in payment of the money due (JA 15) 
but such offer was not accepted. 


Contrary to the statement contained in the appellant’s 
Statement of the Case (page 2)}Markowitz in addition to the 
$136,183.64 received $100,000.00 on the day previous (JA 
82). 
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When every effort to collect the $145,126.14 had been 
exhausted, Fox-Greenwald then instituted a suit founded on 
five counts against Markowitz Bros., a Florida Corporation 
and an additional suit against Markowitz Bros., Delaware, 
on the same cause of action, it not being known at that 
time whether Markowitz would make an attempt to charge 
the indebtedness to one or the other corporation. There 
was also filed in the United States District Court for Maryland 
a suit under the so-called Miller Act seeking recovery of the 
total amount presently owed by Markowitz to Fox-Green- 
wald in the sum of $197,314.64. 


During the course of the trial which consumed eight (8) 
full days, evidence was adduced on behalf of Fox-Greenwald 
establishing that the work had been progressing satisfactorily, 
and this was supported by a statement forwarded to the 
Markowitz’ bonding company (P. Ex. No. 14, JA 103), that 
nothing was owed to the Union (JA 18) and that the taxes 
would have been paid had Markowitz paid the requisitions 
submitted to them. Experts on behalf of both of the parties 
testified as to the percentage of work performed, each sup- 
porting the party calling them as witnesses and the various 
men working on the project for Fox-Greenwald testified as 
to the percentage of work and as to its satisfactory progress. 


, When counsel for the respective parties agreed that the 
case should be presented to the jury on one issue (JA 76) 

| additional testimony in the form of rebuttal relating to the 

contract was not introduced and the only testimony there- 

| after produced on behalf of Fox-Greenwald was to refute 
the testimony of an employee of Markowitz that the De- 
cember requisition had been reduced in the sum of 
$61,433.91 (JA 62, 63). An officer of Blake Construction 
testified that the December requisition of Fox-Greenwald 

, was paid to Markowitz (JA 78), that no reduction was 

, made on the December requisition relating to sheet metal 
work performed by Fox-Greenwald (JA 79), and that Mar- 
kowitz had received sufficient funds in Over-requisitioning 
to cover the January requisitions (JA 80). 
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The defendants during the course of the trial were per- 
mitted to place all of its figures on a blackboard for the 
benefit of the jury in attempting to convince the jury that 
it owed nothing to the plaintiff, or if it were indebted, it 
didn’t owe the amount claimed by the plaintiff. After the 
jury retired for its deliberations it requested permission to 
copy all of the figures which the defendants had placed on 
the blackboard in support of its position, and thereafter 
took the case under consideration for a period of approxi- 
mately seven hours, at which time they returned a verdict 
in favor of the plaintiff in a sum less than that claimed as 
being due by the plaintiff during the course of the trial. 


SUMMARY OF ARGUMENT 


1. The Court Properly Instructed the Jury Where 
the Issue Covered by the Instructions Was 
Agreed to by Counsel for the Parties. 


The complaint filed by the plaintiff consisted of Five 
Counts, the Fifth Count asserted liability against the defend- 
ant Continental Casualty Company on the basis of a bond 
that it had issued to the defendant, Markowitz Bros. obligat- 
ing themselves to pay for labor and material which Markowitz 
Bros. owed to any of its subcontractors and had failed to pay. 


Count One of the complaint asserted that the defendant 
Markowitz Bros. had received payment from the general 
contractor, Blake Construction Co., on the basis of two req- 
uisitions submitted by Fox-Greenwald for which Markowitz 
had been paid and failed to: pay over to Fox-Greenwald. 
The liability of the defendant, Continental Casualty Co. un- 
der its bond was of course dependent on the liability of the 
defendant Markowitz Bros. to the plaintiff, and made no 
reference to the contract executed by Markowitz and Fox- 
Greenwald. 


During the course of the trial after a myriad of evidence 
was presented supporting the position of Fox-Greenwald 
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that no breach had occurred on their part and it appearing 
that the issues had reduced themselves to the sole factual 
issue as to what amount of money, if any, Markowitz had 
received for the benefit of Fox-Greenwald and failed to pay 
to Fox-Greenwald as of the date of termination, the Court, 
with the consent of counsel for the parties, reduced the 
issue to be presented to the jury to that covered by the 
Court’s instructions. 


In fact the Court granted a motion for directed verdict 
on Count 2, 3 and 4, the determination on Count 2 relating 
to a breach of contract was founded, not because of a failure 
to establish such a breach, but the failure to establish damages 
resulting from the breach. 


2. The Trial Court Was Not Required To Instruct the Jury 
on Issues Not To Be Considered by Them, Although 
Evidence Had Been Adduced in Favor of the Plaintiff 
Relating to Performance and Progress of a Contract. 


At the termination of the trial, the trial Court confined 
its instructions to cover the issue as to whether Markowitz 
Bros. had received payment of any of the requisitions sub- 
mitted by Fox-Greenwald which they had failed to pay over 
to Fox-Greenwald, and as to the amount if any, that Marko- 
witz Bros. had received from Blake Construction Co. No 
possible prejudice could have occurred against the defend- 
ants in the Court’s failure to instruct the jury under the 
provisions of the contract as this ceased to be an issue for 
the jury’s consideration. 
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The Verdict of the Jury Was Proper and in Accordance 
with the Evidence Presented During the Course of the 
Trial and Its Careful Consideration Was Evidenced by 
the Fact that All of the Figures Presented by the De- 
fendant Were Requested After the Jury Retired for Its 
Deliberation. 


After a trial consuming 8 days and the defendants having 
been given every opportunity to present figures and compu- 
tations which were used to induce the jury in believing that 
the defendants did not owe the amount claimed by the 
plaintiff or if they owed anything it was in a lesser sum, a 
picture of which was laid before the jury by the use of a 
blackboard, the jury spent some 7 hours reviewing all of the 
evidence and those exhibits which they believed material in 
reaching their verdict. The defendants now complain that 
their theory of what was owed should be supplanted for the 
determination of the jury and attacks its verdict by attempt- 
ing to assert that the series of figures used were confusing, 
however all of the figures except a few were presented to 
the jury by the defendants. 


ARGUMENT 
I 


The Court Properly Instructed the Jury Where 
the Issue Covered by the Instructions Was 
Agreed to by Counsel for the Parties. 


The main thrust of defendants’ argument in seeking to 
disturb the verdict of the jury is that the Court should have 
instructed the jury as to the law pertaining to breach of 
contract, and that the right of the plaintiff to recover was 
dependent on the jury’s believing that the plaintiff had not 
breached the contract, and that under the provisions of the 
contract, if it were determined that any breach occurred on 
the part of the plaintiff their right to recover was obliterated. 
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During the presentation of the plaintiff's case the Court 
discussed with counsel for the defendants the issue relat- 
| ing to Count One, and although a part of the discussion is 
set forth in the defendants’ brief (JA 43, 44) it fails to set 
forth the entire colloquy consisting of: 
MR. FRIEDLANDER: If we are clear that that is 
the first count, nothing else, — 
THE COURT: That is my understanding of it. 
MR. FRIEDLANDER: -— that is a simple one. I 
would have no objection to putting on evidence on 
that one, because it is something I can see. If that 
is an issue, we are prepared on that. (JA 44) 
And further on: 
MR. FRIEDLANDER: Oh, I see. Oh, I see. So 
that the first count only deals with the alleged admis- 
sion of the receipt by us of their money? 


THE COURT: That’s right. 


MR. FRIEDLANDER: He is not suing for quan- 
tum meruit? 


THE COURT: No, he is not, he is suing for dam- 
ages for breach of contract. 

MR. FRIEDLANDER: I understood that the pre- 
trial statement was much different from this, but if 
this is what we are doing, I have no objection. (JA 
44) 

Near the termination of the trial, the following colloquy 
occurred between the Court and counsel for the defendants. - 
(JA 71) 

THE COURT: I am not going to go along with 
that on this count of the complaint. We agreed 
when I ruled on the other motion that the issue 
before the Court on Count One of the complaint 
was whether or not payment had been made by 
Blake to Markowitz which Markowitz in turn had 
not paid to Fox-Greenwald, to the Plaintiff. 


MR. FRIEDLANDER: I thought there were two 
parts to the pretrial: One was whether or not we 
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had a right to terminate, in which case they would 
not be entitled to anything. 

THE COURT: My recollection is that I ruled at 
the close of the Plaintiff’s case that as to Count One 
the issue was whether or not Blake had paid to Mar- 
kowitz moneys which belonged to the Plaintiff that 
had not been paid to the Plaintiff. 

MR. FRIEDLANDER: I will limit myself to that 
if the Court please. 

What evidence — 

THE COURT: When I so ruled, you made no 
contention with respect to the rights under the con- 
tract. You said you were prepared to meet that issue. 

MR. FRIEDLANDER: We are. Let’s take that 
issue up. 

An additional colloquy between the Court and counsel for 
the defendants occurred relating to the same issue: (JA 
76) 


THE COURT: Didn’t you agree the other day, I 
think it was Wednesday — 


MR. FRIEDLANDER: That is right. 

THE COURT: — that this was a proper issue to 
submit to the jury? 

MR. FRIEDLANDER: I agreed if he stood on 
that issue, I would stand on it. 


THE COURT: All right. 


The defendants conceded that the December requisition 
for sheet metal work performed by Fox-Greenwald had been 
received by Markowitz Bros., but attempted to establish 
that there was deducted from said requisition the sum of 
$61,433.00 attributing said reduction to sheet metal work 
performed by Fox-Greenwald. (JA 71) However, the 
effort by the defendants to support said reductions was 
destroyed by the testimony of Mr. Bender, who established 
that Markowitz was paid the December requisition (JA 78), 
and that no reduction was made on said requisition relating 
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to sheet metal work performed by Fox-Greenwald (JA 79). 
Mr. Bender further testified that the defendant Markowitz 
Bros. was paid $100,000.00 on January 29, 1964 and 
$136,183.64 on January 30, 1964, which payments were 
supported by the defendants’ exhibits (JA 82, Def. Ex. 32, 
33, JA 132, 134). Additional testimony of this witness 
established that Markowitz Bros., by their method of over- 
requisitioning, had received sufficient moneys to cover the 
January requisitions (JA 80). 


There was introduced into evidence a statement of account 
(P.Ex.2, JA99) which reflected that Fox-Greenwald had re- 
ceived a total of $640,963.29 and that the requisitions for 
December and January totaled $145,126.14, it being the posi- 
tion of the plaintiff that this money had' been received by the 
defendant Markowitz Bros. for the benefit of the plaintiff 
and that said money had not been paid. The defendants 
attempted to convince the jury that payments had been 
made in the sum of $32,000.00 and $17,000.00 respectively, 
however, credit for both of these payments were contained 
in the statement of account. 


Much is made by the defendants covering the instructions 
given to the jury in that it did not include the provisions of 
the contract which the defendants asserted were a condition 
precedent to recovery by the plaintiff. It cites the case of 
Petropoulos v. Lubienski, 220 Md. 293, 152 A.2d 801, in sup- 
port of its position but a careful reading of the Petropoulos 
case reflects that there must be a showing that there was an 
unjustified refusal to complete, which certainly does not ap- 
pear in the case at issue. The Court in discussing damages 
went on to say that the trial Court could select the measure 
of damages to be applied so long as only one measure of 
damages was used. 


Our Court of Appeals in Stauper v. Jones, 109 U.S. App. 
D.C. 106, 284 F.2d 240, set forth the rule that: 


“This Court cannot hold a trial Court to be in error 
in failing to decide an issue not put before it in a 
civil action. See: Brown v. Rudberg, 84 U.S. App. 
D.C. 221, 171 F.2d 831.” 
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The defendants were perfectly willing to have the case 
presented to the jury on the one issue to which they agreed, 
but they now seek to attack that which they consented to 
because of the adverse finding by the jury. 


Il 


The Trial Court Was Not Required To Instruct the Jury 
on Issues Not To Be Considered by Them, Although 
Evidence Had Been Adduced in Favor of the Plaintiff 
Relating to Performance and Progress of a Contract. 


During the course of the trial plaintiff produced in excess 
of eight witnesses, one of whom was an expert, to establish 
that the work of Fox-Greenwald was progressing satisfacto- 
rily at the project. Mr. Russell, an expert, testified as to 
what he found, giving a percentage of completion of 80% 
which he stated to be satisfactory (JA 17), and another 
witness, Mr. Jennings, testified that in some buildings only 


testing remained to be done (JA 65). The defendants, 
of course, produced witnesses contradicting the testimony 
of the witnesses as to progress. However, Markowitz Bros., 
in a form forwarded by them to their own insurance com- 
pany (P. Ex. 14) which was signed on January 23, 1964, 
advised its company that the work of Fox-Greenwald was 
progressing satisfactorily and that as of December 31, 1963, 
72% of the work had been completed. In order to refute 
the allegations of the defer.dant that money was due to the 
Union, a representative of that union, a Mr. Yates, testified 
that as of February 15, 1964, the date of termination, noth- 
ing was due by Fox-Greenwald to the Union. (JA 18) 


One cf the main points raised by the defendants in its 
brief relies on a so-called false affidavit which failed to re- 
flect the existence of a debt to the Union and the non- 
payment of taxes. An examination divulged that the affi- 
davit was signed December 16, 1963 and that the taxes for 
which Fox-Greenwald would have been obligated were not 
payable until January 31; 1964. In any event it was known 
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to Markowitz Bros., and all other in the trade, that obliga- 
tions of the subcontractors were paid from the moneys re- 
ceived after their requisitions were submitted. Markowitz 
Bros. were well aware that Fox-Greenwald, or any of its 
other subcontractors, were not in a position to liquidate its 
obligations if they withheld the money that was paid to 
them on the basis of requisitions which they submitted to 
Blake Construction Co. In fact Markowitz Bros. itself, in 
an affidavit filed by them had omitted the existence of 
$200,000.00 that they had failed to pay (JA 22). 


Although the issue of performance, progress and non- 
payment of obligations was not before the jury, they had 
before them the testimony of both parties which they 
could have considered if the agreement had not been reached 
by the parties as to the issue that should be given to them 
for their consideration. 


The defendants assert that a party cannot recover for the 
partial performance of a building contract citing Helmer v. 
Geis, 149 Md. 86, 131 Atl. 34; Heinse v. Howard, 153 Md. 
380, 138 Atl. 255, but in both of these cases the Court 
stated that it must be shown that there was a refusal with- 
out legal excuse to perform the balance of the contract. 
Here Markowitz Bros. refused to permit Fox-Greenwald to 
complete the contract because it knew that there was not 
enough money left to finish the job (JA 23) and that they 
were going to try to get out of the job (JA 20). 


Markowitz Bros. admitted that it had received payment 
for Fox-Greenwald’s December requisition and that this 
money had not been paid to Fox-Greenwald, and in Autrey 
v. Williams & Dunlap, 343 F.2d 730 (5th Cir. 1965), the 
Court held, 


“Failure to pay an installment due on a building 
contract is such a material breach as to excuse fur- 
ther performance.” 


All of the evidence adduced on behalf of the plaintiff and 
attempted to be refuted by the defendants in relation to the 
contract was for the purpose of establishing the allegations 


13 


contained in Count Two of the complaint, which was sub- 
sequently determined by a directed verdict in favor of the 
defendants by reason of the plaintiff's failure to establish 
damages as a result of the unlawful termination of the con- 
tract by Markowitz Bros. 


The Court, with the consent of the parties, having reduced 
the issue to whether Markowitz Bros. had received money 
from Blake Construction in payment of Fox-Greenwald req- 
uisitions, which it had failed to pay to Fox-Greenwald, was 
not required to give any instruction other than those which 
would have been material and pertinent to the issue which 
was to be presented to the jury for its consideration. 


Ii 


The Verdict of the Jury Was Proper and in Accordance 
with the Evidence Presented During the Course of the 
Trial and Its Careful Consideration Was Evidenced by 
the Fact that All of the Figures Presented by the De- 
fendant Were Requested After the Jury Retired for Its 
Deliberation. 


Every possible circumstance which arose during the course 
of the relationship between Markowitz Bros. and Fox-Green- 
wald was brought to the attention of the Court and the jury 
in the period of 8 days consumed in trial of this case. The 
parties were given every opportunity to present all of its ev- 
idence and documents in establishing their relative position 
as to what amount was owed, and what amount was paid. 


The defendants, in presentation of its case, had placed 
before the jury on a blackboard all of the figures which it 
claimed supported its position as to payment and the non- 
existence of any debt in favor of the plaintiff. Much ex- 
planatory evidence was introduced in an effort to convince 
the jury first, that no amount was owed to Fox-Greenwald, 
and then in the alternative, if any amount was owed it was 
much less than the $145,126.14 claimed by the plaintiff. 
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The defendants are disturbed by reason of the fact that 
the jury in its determination did not accept its evidence as 
to the amount due and owing to Fox-Greenwald and now is 
attempting to convince this Court as to the manner in which 
the jury should have returned its verdict. 


After the jury retired to undertake its deliberation, they 
requested permission, which was granted, to copy from the 
blackboard all of the figures that were used by the defend- 
ants to establish that no sum of money was due to Fox- 
Greenwald, but that if any sum were due, it would be 
approximately $28,000.00. 


The defendants have done much speculation as to the 
manner in which the jury arrived at its verdict, and now 
attempts to destroy the very purpose for which the jury was 
impaneled, by seeking to disturb the verdict of the jury 
which was commended by the Court in the close atten- 
tion that it paid (JA 97), after considering that the jury spent 
seven hours before returning a verdict in favor of the plain- 
tiff. If the Court were to disturb such a verdict, then what 
function can it be said that the jury was to serve, when con- 
sidering the length of the trial and that it had before it all 
of the evidence which the parties elected to produce. The 
verdict of $103,458.91 was substantially less than the amount 
sought to be recovered by the plaintiff, but the very purpose 
of a trial is to settle the dispute between the parties where 
they cannot agree as to what amount, if any, is due. 


CONCLUSION 


It is respectfully submitted that the verdict returned by 
the jury was supported by the evidence and should be 
affirmed. 


Respectfully submitted, 


FRED C. SACKS 


856 Executive Building 
Washington, D. C. 20005 


Attorney for Appellee 
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In our brief, we pointed out that the issue of liability, 
as distinguished from damages, was never submitted to the 
jury; that appellants were deprived of a jury finding on 
whether Fox-Greenwald itself had breached the contract, 
whether it was entitled to payment of any requisition, and 
whether its contract had been improperly terminated. We 
stated that the failure to instruct the jury on those issues 
constituted reversible error. 


In its brief, appellee has nowhere argued against those 
contentions of appellants, but has simply sought to avoid 
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| the effect of reversible error by arguing that Markowitz and 
Continental, through counsel, in open court, admitted lia- 

| bility to Fox-Greenwald and “‘agreed” that the sole issue to 
be submitted to the jury was the amount owed. In support 
of that argument, appellee has referred to certain excerpts 
from the many colloquies taking place during the trial be- 
tween the court and counsel. Before appellants are to be 
charged with the admission of liability in a case of this mag- 
nitude based upon certain remarks of counsel, those remarks 

| must be considered not only in context but also in accord- 

| ance with the posture of the trial at the time. 


Appellee’s contention rests upon three designated collo- 
quies, excerpted in its brief at pages 8 and 9 (for discussion 
purposes called the first, second and third colloquies, respect- 
ively). 


The first colloquy. Fox-Greenwald had rested after com- 

pleting its case in chief on all five counts. Counsel for 

| Markowitz and Continental had moved for a directed ver- 
dict as to each count, had presented their initial argument 

| thereon and counsel for Fox-Greenwald had presented its 
argument. At that point, counsel for Markowitz and Con- 

_ tinental argued in rebuttal (JA 39-43) beginning at JA 40, 
as follows: 


“And I would like to say this to your Honor in ref- 
erence to the first and second counts:” 


| Thereafter followed a detailed discussion as to the proper 
measure of damages in case of breach of contract. Within 
that framework, then, began the “give and take” discussion 
between the court and counsel for both parties. Counsel 
for Markowitz and Continental was quite clearly discussing 
the theory of the measure of damages being asserted by 
Fox-Greenwald and, having established that Fox-Greenwald 

| was not seeking to prove damages by way of quantum 

' meruit (JA 43-45), agreed to meet Fox-Greenwald’s theory 
of proof of damages under Count One. 


While Fox-Greenwald may describe such as an “‘agree- 
ment,” nevertheless, in the light of the court’s remarks and 
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the position being taken by Fox-Greenwald at the time, it 
related solely to the measure of damages, not to an admis- 
sion of unqualified liability. 


Thereafter, Markowitz and Continental presented evidence 
relating to the failure of Fox-Greenwald to pay its bills 
(JA 49-50), to replace its superintendent (JA 52), to in- 
crease its work force (JA 52-53) and relating to the levies 
upon Markowitz for unpaid taxes (JA 58). In rebuttal, 
Fox-Greenwald presented evidence of its position that 
Markowitz had improperly terminated the contract and 
was liable for damages for breach (JA 65-68). In other 
words, subsequent to the so-called agreement to limit 
the case to the one issue, amount, both parties, without ob- 
jection, presented evidence on the issues of Fox-Greenwald’s 
defaults of the contract provisions, of whether the termina- 
tion was proper and of which party was in breach. Such ac- 
tions are not only inconsistent with the strained interpreta- 
tion Fox-Greenwald seeks to place upon the remarks of 
counsel, but also constitute an estoppel or waiver of that 
contention. 


The second colloquy. After Fox-Greenwald had com- 
pleted its rebuttal evidence and again rested, Markowitz 
and Continental moved once more for a directed verdict 
(JA 68), again arguing inter alia that Fox-Greenwald was 
guilty of breach as a matter of law. At that point the 
court spoke twice of having “ruled” earlier that the issue 
was simply whether Markowitz had been paid by Blake 
and had not paid Fox-Greenwald. 


If the earlier remarks constituted a “ruling” by the court, 
it is manifestly unfair to suggest that counsel, by not re- 
peating contentions already fully argued, had by silence 
“agreed” to the ruling. 


As stated earlier in this reply brief, counsel for Marko- 
witz and Continental conceded that the amount received 
from Blake was an issue in the case, but not the sole issue. 
As was stated to the court: 
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“Mr. Friedlander: I thought there were two parts 
to the pretrial: One was whether or not we had a 
right to terminate, in which case they would not be 
entitled to anything.” (JA 71) 


The court, however, adhered to its “ruling” that the 
only issue was amount, thereby effectively ruling for Fox- 
Greenwald on the issue of liability. 


The third colloquy. Here the court itself stated the 
proposition precisely as understood by Markowitz and Con- 
tinental: 


“The Court: Didn’t you agree the other day ... 
that this was a proper issue to submit to the jury?” 
(emphasis supplied) (JA 76) 


Even if it be argued that the court was not wholly un- 
justified in its initial interpretation of the “agreement,” it 
was made abundantly clear to the court at various stages 
of the trial thereafter that what the court understood to be 
an “agreement” was not the understanding of Markowitz 
and Continental (JA 27-31, 68-70, 83-84, 88, 89, 95). 
Under those circumstances, the court should have recog- 
nized the necessity of correcting its own misinterpretation 
in order that the case below proceed properly on all ma- 
terial issues. While stipulations, concessions and agree- 
ments by counsel during trial are invaluable in reducing the 
time required, they should be devices which promote, not 
prevent, justice. Maryland Casualty Co. v. Rickenbaker, 
146 F2d 751 (4th Circuit, 1944). 


FOX-GREENWALD’S COUNTER-STATEMENT OF THE CASE 


The counter-statement abounds with jury argument and 
lacks references to the record. It discusses issues and con- 
tentions which were not submitted to the jury and which 
Fox-Greenwald asserts in this appeal are not material. 
While appellants rely upon their Statement of the Case as 
being both correct and in proper form, one contention by 
Fox-Greenwald requires specific comment. 
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On page 4 , Fox-Greenwald seeks to say it was misled by 
the “agreement” (at JA 76-77) into introducing rebuttal 
testimony only on the limited issue of amount. In fact, 
earlier, Fox-Greenwald had completed its rebuttal and rested 
(JA 68). Only at the urging and by the grace of the court 
was Fox-Greenwald permitted to reopen for one additional 
witness (JA 77-78). 


FOX-GREENWALD’S ARGUMENT 


Except for the following specific comments, Markowitz 
and Continental rely upon their brief. 


On page 11, Fox-Greenwald seeks to avoid the effect of 
its own false affidavit by alleging that the taxes “were not 
payable until January 31, 1964.” Such a statement simply 
compounds the false affidavit. The taxes for the third quar- 
ter (July, August and September), payable October 31, had 
not been paid and the monthly deposits for October (due 
November 15) and November (due December 15) had not 
been made at the time Fox-Greenwald swore that the taxes 
had been paid. 


_ On page 12, Fox-Greenwald agrees with us that the evi- 
dence relating to liability was introduced before the jury 
but that the court took it from their consideration by its 
charge. A more prejudicial effect upon Markowitz and Con- 
tinental can scarcely be envisaged than what amounted to 
a directed verdict of liability. 
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On pages 13 and 14, in Section HI, Fox-Greenwald 
argues that a jury cannot make a mistake if it has heard all 
the evidence, arguments of counsel and has deliberated a 
long time, a classic non sequitur. In our brief we have 
pointed out the undisputed evidence which conclusively 
shows the jury did err under the charge as given. 


Respectfully submitted, 
KAHL K. SPRIGGS 
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Washington, D.C. 20005 
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